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Court of Appeals of the District of Columbia 

No. 5360. | 


Mary Roxburghe, Appellant, 
vs. 

David Burnet, Commissioner of Internal Revenue. 

1 Docket No. 9423. 

Mary Roxburghe j 

vs. 

Commissioner of Int. Rev. 

| 

For Taxpayer: Edward F. Clark, Esq., George M. Mor¬ 
ris, Esq., Frederick L. Pearce, Esq. 

For Commissioner: Murray, Esq., W. F. Gibbs, Esq., 
M. E. McDowell, Esq. 

Docket Entries. 

1925. 

Nov. 25. Petition received and filed. 

Dec. 2. Copy of petition served on Solicitor. 

“ 2. Notification of receipt mailed taxpavef. 

1926. 

Jan. 25. Answer filed by Solicitor. 

Feb. 1. Copy of answer served on taxpayer.. Assigned 
to Gen. Cal. 

1927. 

Jan. 15. Hearing date set 3-10-27. 

Mar. 10. Stipulation to continue to place on reserve calen¬ 
dar filed. 

“ 10. Hearing had before Mr. Korner on respondent’s 

motion to dismiss—granted. Later!: By agree¬ 
ment of counsel order of dismissal vacated and 
cause continued to reserve ealendaij B. 

“ 12. Stipulation granted. Both sides notified. 
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1928. 

Feb. 25. Motion to restore to general calendar filed by G. C. 
Granted to 2-28-28. 

Mar. 8. Hearing date set 6-21-28. 

June 21. Hearing had before Mr. Stcrnhagen. By agree¬ 
ment to Fall Term 1928, Sept. 19, 1928. 

“ 21. Order of continuance to 9-19-28 entered. 

Sept. 12. Motion to place on the Reserve Cal. filed by G. C. 

‘ ‘ 14. Motion granted. 

1930. 

Mar. 1. Hearing set April 14, 1930. 

Apr. 10. Stipulation of facts and agreement to submit filed. 

“ 14. Hearing had before Mr. Sternhagen on merits. 

Submitted. 

Petitioner’s brief due in 60 davs from April 10, 
1930. 

May 10. Memo, of citation filed by G. C. 

June 30. Memorandum opinion rendered, John M. Stern¬ 
hagen, Div. 10. 

Judgment will be entered for the respondent. 

“ 30. Judgment entered, John M. Sternhagen, Div. 10. 

Dec. 29. Notice of appearance of George M. Morris and 
Frederick L. Pearce as counsel for taxpayer 
filed. 

“ 29. Petition for review to Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 

“ 29. Proof of service filed. (Petition for review and 

praecipe.) 

“ 29. Praecipe filed by taxpayer. 

Feb. 27. Order extending time for transmission of record 
to March 16, 1931, entered. 

Now, February 18, 1931, the foregoing docket entries 

certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 
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2 Filed Nov. 25, 11)25, United States Board of Tax 

Appeals. 

United States Board of Tax Appeal?. 

Docket No. 9423. 

Appeal of Mary Roxburghe, of Kelso, Scotland. 

Petition. 

The above named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in his deficiency letter (IT:PA:2-60 Ij>-AAR-207), 
dated September 28, 1925 and, as the basis of! her appeal, 
sets forth the following: 

1. The taxpayer is a non-resident alien, residing at Kelso, 
Scotland, but having an office address at the |office of the 
Estate of Ogden Goelet, deceased, at No. Sj West 51st 
Street, Borough of Manhattan, City of New York. 

2. The deficiency letter (a copy of which is attached) 
was mailed to the taxpayer on September 28, j 1925. 

3. The taxes in controversy are income taxes for the 
calendar year 1920, and are more than $10,000, to wit; 
$46,318.59’ 

4. The determination of tax contained in the said de¬ 
ficiency letter is based upon the following errors: 

The Commissioner of Internal Revenue has disallowed, 
in its entirety, the deduction made in the return of the tax¬ 
payer’s income of a sum representing a reasonable allow¬ 
ance for depreciation upon the buildings, from the rentals 
of which the taxpayer’s reported income was, in large 
measure, derived. 

The Commissioner of Internal Revenue did not question 
the fact: that the depreciation on said buildings had 

3 occurred; that the value placed upon the buildings 
was not fair and proper; or that the rate of depre¬ 
ciation taken was not just. 

The Commissioner disallowed any and all claims for de¬ 
duction on account of depreciation because the Commis¬ 
sioner erroneously decided that the taxpayer, being the 
beneficiary of a trust which held the legal title! to the build- 
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ings was, as a matter of law, not entitled to deduct from 
her gross income any sum representing- depredation on said 
buildings. 

5. The facts upon which the taxpayer relies as the basis 
on her appeal are as follows: 

The taxpayer is the daughter of Ogden Goelet, deceased, 
and of Mary R. Goelet, and, at all the times herein 
mentioned, received the net income of a trust created 
under the terms of the will of her said father, Ogden Goe¬ 
let, deceased, who died upwards of twenty years since. 
Said trust provides that the claimant is to receive the en¬ 
tire net income therefrom for and during the term of her 
natural life, and that at her death the corpus of the trust 
is to go to her children. The corpus of said trust consists 
in part of an undivided one-half interest in certain real 
estate in the City of New York, of which the trustees are 
seized as co-tenants (holding the legal title only) with the 
taxpayer’s brother, Robert Goelet, who is the owner in fee 
simple of an undivided one-half interest in said real es¬ 
tate. Upon said real estate are upwards of eighty-eight 
buildings of various types and ages, most of which are 
upwards of thirty years old and some'of which have been 
erected over fifty years; a few of the buildings are modern. 
The rentals from said buildings to the extent of one-half 
thereof constitute a large part of the income upon which 
the taxes involved herein were assessed. 

4 6. In the return filed by the said trustees for and 

on behalf of the said taxpayer (a non-resident alien 
beneficiary) for the year 1920 a deduction for depreciation 
on account of wear and tear on the aforesaid buildings was 
taken, which deduction was calculated (with respect to said 
undivided one-half interest) upon the fair market value of 
said buildings as of March 1, 1913, or, in the case of those 
acquired after said date, upon their actual cost and the rate 
of depreciation taken was an average rate over all the 
buildings of three per cent. The amount deducted by the 
taxpayer for depreciation on said one-half interest, and the 
amount disallowed by the Commissioner, was $64,547. 

7. The taxpayer’s brother, Robert Goelet aforesaid, 
owner in fee of the other undivided one-half interest in the 
same properties held in trust for this taxpayer as afore¬ 
said, made a deduction for depreciation in the sum of 
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$64,547 in Ms return of income for the said calendar year, 
and the amount deducted by him was, after examination by 
the Commissioner of Internal Revenue, approved fts proper 
and permitted to remain unchanged. j 

8. Upon information and belief, the entire amount of 
said deficiency in tax appealed from herein, to Wit; $46,- 
318.59 arises out of the disallowance by the Commissioner 
in its entirety, of the deduction made by the taxpayer on 
account of depreciation as aforesaid. 

9. The taxpayer, in support of her appeal, relies upon 
the following provisions of law: 

(1) The plain meaning and interpretation of tie statute 
under which income tax for 1920 was levied and] imposed, 
grants to this taxpayer full right and permission:to deduct 

from gross income represented by rentals ffom build- 

5 ings a reasonable allowance for depreciation on ac¬ 
count of wear and tear on the said buildings, even 

though the taxpayer be not the owner in fee, but be the 
beneficiary in a trust holding legal title to said buildings. 

(2) Since the entire income from said buildings repre¬ 
sents in part an exhaustion of capital, an income! tax upon 
the recipient of said entire net income without permitting a 
deduction therefrom to represent the restoration of capital 
would be unconstitutional. If, therefore, it were jto be held 
that the statute under which the said income tax for the 
year 1920 was levied and imposed did not permit of said 
deduction on account of depreciation, it would fbllow that 
the statute was, in that respect, unconstitutional its provid¬ 
ing, in part, for a tax on capital rather than inebme. 

Wherefore the taxpayer respectfully prays that this 
Board mav hear and determine her appeal. 

EDWARD F. CLARK, 

Counsel for Taxpayer. 

Office & P. 0. Address: 165 Broadway, Borough of Man¬ 
hattan, New York City. 

6 Verification. 

State of New York, 

County of New York, ss: 

Edward F. Clark, being duly sworn, deposes land says; 
that he is an attorney-at-law and attorney in fact and coun¬ 
sel for the taxpayer, Mary Roxburghe, in the above entitled 
appeal, and has his office at No. 15 Broadway, in the 
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Borough of Manhattan, City of New York; that he has 
read the foregoing petition and knows the contents thereof, 
and that the same is true to his own knowledge, except as 
to the matters therein stated to be alleged on information 
and belief, and as to those matters he believes them to be 
true. 

Deponent further says that the sources of his informa¬ 
tion and the grounds of his belief as to all matters therein 
stated are examination of the books, records and documents 
relating to the property held in trust by the trustees as 
aforesaid for the benefit of said taxpayer and the return 
of the said taxpayer for the said year 1920, and the report 
of the examiner of the Commissioner of Internal Revenue 
thereon. 

Deponent further says that the reason why this verifica¬ 
tion is not made by the taxpayer and is made by the de¬ 
ponent is that the said taxpayer is not within the United 
States, being permanently situated at her home in Kelso, 
Scotland. 

EDWARD F. CLARK. 

Sworn to before me this 24th day of November, 1925. 

HELENE GEFFORT, 
Commissioner of Deeds. 

N. Y. Co. Clerk’s #88. 

N. Y. Co. Rec. #26087. 

Kings Co. Clerk’s #184. 

Kings Co. Reg. #8089. 

Commission Expires Mar. 18,1926. 

7 Treasury Department, Washington. 

Reply to Commissioner of Internal Revenue. 

Refer to IT :PA :2-60D, AAR-207. 

September 28, 1925. 

Mrs. Mary Roxburghe, 
c/o Robert Goelet, 

8 West 51st Street, 

New York, New York. 

Madam : 

The determination of your income tax liability for the 
taxable year 1920, as set forth in office letter dated August 
14, 1925, disclosed a deficiency in tax amounting to $46,- 
318.59. 



DAVID BURNET, COMMR. OF INT. REV. 

In accordance with the provisions of Sectiop 274 of the 
Revenue Act of 1924, you are allowed 60 days from the 
date of mailing of this letter within which to file an Ap¬ 
peal to the United States Board of Tax Appeals contesting 
in whole or in part the correctness of this determination. 

"Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and an assess¬ 
ment has been made, or where a taxpayer has appealed and 
an assessment in accordance with the final decision on such 
appeal has been made, no claim in abatement ip respect of 
any part of the deficiency will be entertained. ; 

If you acquiesce in this determination and d|o not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of tHe deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT PA:2-60 D, 
AAR-207. In the event that you acquiesce in a part of the 
determination, the agreement should be executed with re¬ 
spect to the items agreed to. 

Respectfully, 

D. H. BI 41 AIR, 

Commissioner, 

(Signed) By J. S. BRIGHT, 

Deputy Commissioner. 

Inelosures: Statements, Agreement—Form A. 


Now, February 18, 1931, the foregoing petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

8 Filed Jan. 25, 1926, United States Board of Tax 
Appeals. 

United' States Board of Tax Appeals. 

Docket No. 9423. 

Appeal of Mary Roxburghe, Kelso, Scotland. 
Answer. 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, Solicitor of Internal Revenue, for answer to 
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the petition of this taxpayer, admits and denies as follows: 

( 1 ) Admits the allegations of paragraphs 1 and 2 of the 
petition. 

(2) Admits that the taxes in controversy are income 
faxes for the calendar year 1920 and are more than $10,000. 

(3) Admits that the taxpayer is the daughter of Ogden 
Goelet, deceased, and of Mary R. Goelet; that the tax¬ 
payer is the beneficiary of a trust created under the terms 
of the will of the said Ogden Goelet, deceased, who died up¬ 
wards of twenty years since; and that as such beneficiary, 
the taxpayer is entitled to receive during her life the in¬ 
come of said trust, and that said income is distributable to 
the taxpayer periodically. 

(4) Admits that the corpus of said trust consists in part 
of an undivided one-half interest in certain real estate in 
the City of New York, to which the trustees hold the legal 
title jointly with the taxpayer’s brother, Robert Goelet, 
who is the owner in fee simple of an undivided one-lialf in¬ 
terest in said real estate; that said real estate consists of 
numerous separate properties; and that the rentals from 
said real estate to the extent of one-half thereof constitute 
a large pari of the income upon which the taxes involved 
herein were determined. 

(5) Admits that in the return filed by the said trustees 
for and on behalf of the taxpayer for the year 1920, a de¬ 
duction for depreciation on the aforesaid real estate 

9 was taken; and that the amount of such deduction 
and the amount disallowed bv the Commissioner was 
$64,547.00. 

(6) Denies generally and specifically each and every al¬ 
legation contained in the taxpayer’s petition not herein¬ 
before admitted, qualified or denied. 

Propositions of Law. 

(1) Under Section 219 of the Revenue Act of 1918, there 
is to be included in computing the net income of each bene¬ 
ficiary of a trust, such beneficiary’s distributive share, 
whether distributed or not, of the net income of the trust 
which is to be distributed to the beneficiary periodically. 

(2) The life beneficiary of a trust is not entitled to any 
deduction on account of depreciation of the property form¬ 
ing the corpus of the trust. 
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Wherefore it is prayed that the appeal of the taxpayer 
be denied. 

A. W. GREGG, 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal; Revenue. 

Of Counsel: 

JOHN W. FISHER, 

Special Attorney, 

Bureau of Internal Revenue. 

Now, February 18, 1931, the foregoing answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk V. S. Board of Tax Appeals. 

10 United States Board of Tax Appeals. Filed Apr. 10, 

1930. 

United States Board of Tax Appeals. 

Docket No. 9423. 

Mary Roxburghe, Petitioner, 


Commissioner of Internal Revenue, Respondent 
Stipulation of Facts and Agreement to Submit. 

It is hereby stipulated and agreed by and between the 
parties hereto, through their respective counsel of record, 
that a decision in this proceeding may be made by the 
Board upon the following agreed facts. 

I. Petitioner, Mary Roxburghe, is, and at all times here¬ 
inafter mentioned was, a citizen and subject of the King¬ 
dom of Great Britain, which is a Government that accords 
to citizens of the United States the right to prosecute 
claims against it, the Government of the Kingdom of Great 
Britain, in its courts. 

II. For the calendar year 1920, and prior and subsequent 
thereto, income tax returns covering all income received by 

2—o360o 
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petitioner from sources within (lie United States, including 
the rents, issues and profits received by her from the trust 
properties referred to in Paragraph IV hereof, were filed 
with, and all taxes respectively shown thereon were 

11 paid to, the Collector of Internal Revenue of the Sec¬ 
ond District of New York, at his office in New York, 

New York. 

III. The taxes in controversy are income taxes for the 
calendar year 1920. The amount of deficiency in tax pro¬ 
posed by the Commissioner for that year is $46,318.59. The 
petitioner appeals from so much of the said deficiency as 
equals the sum of $40,414. 

IV. The petitioner is the daughter of Ogden Goelet, de¬ 
ceased, and of Mary R. Goelet. The petitioner was born on 
the 6th day of October, 187S, and her father, Ogden Goelet, 
died on the 27th day of August, 1897. The petitioner at all 
times herein mentioned received the net rents, issues and 
profits of a trust created under the terms of the will of the 
said Ogden Goelet. A true copy of the said will is annexed 
hereto, as Exhibit A, and is hereby made a part hereof. 
The trust provides, among other things, that the petitioner 
is to receive the net rents, issues and profits therefrom for 
and during the term of her natural life with remainder over 
as provided by the terms of the said will. The corpus of 
said trust consists in part of an undivided one-half interest 
in certain real estate in the City of New York of which the 
trustees are seized as cotenants (holding the legal title 

only) with petitioner’s brother, Robert Goelet, who 

12 is the owner in fee simple of an undivided one-half 
interest in said real estate. Upon said real estate 

are upward of 88 buildings of various types and ages. The 
net rentals therefrom to the extent of one-half thereof con¬ 
stitute the income upon which the taxes involved herein 
were assessed. 

V. Said trustees duly filed for the calendar year 1920 a 
fiduciary tax return of the income from the said trust 
created for the benefit of the said Mary Roxburghe. Said 
return set forth the gross income received from said trust 
properties and deducted therefrom payments for taxes, 
interest, repairs and expenses of the administration of the 
trust, and also deducted therefrom an amount claimed for 
depreciation, as set forth in Paragraph VI hereof. 
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VI. In the aforesaid return filed by the said trustees for 
the calendar year 1920 there was taken a deduction for de¬ 
preciation for wear and tear on the aforesaid buildings at 
the average rate of 3%, calculated (with respecjt to said un¬ 
divided one-half interest) upon the fair market value of 
said buildings as of March 1, 1913, or, in the qase of those 
acquired after said date, upon their actual; cost. The 
amount so deducted for depreciation was the sum of 

$64,547. If the Board determines the depreciation 

13 claimed as legally allowable the proper deduction 
therefor is the said sum of $64,547. 

VII. The sum of money represented by the Reduction of 
three per cent for depreciation set forth and claimed in the 
aforesaid return for the year named was not! retained by 
the trustees under the will of Ogden Goelet, but was paid 
to and received by the petitioner, so that no part of the 
amount claimed as deduction for depreciation was used for 
repairs or betterments, a deduction for the j amount ex¬ 
pended for repairs having been claimed in t]he aforesaid 
return for the said year and allowed upon the audit of 
such return. No deduction was claimed or;allowed for 
betterments as distinguished from repairs or upkeep. 

VIII. On September 28, 1925, the Commissioner of In¬ 
ternal Revenue, upon an audit of petitioner’s return for 
said year 1920, disallowed said deduction for depreciation 
and certain other deductions claimed by petitioner and no¬ 
tified petitioner of the assessment of an additional income 
tax for the said year amounting to the sum qf $46,318.59, 
of which $40,414 was due to the Commissioner’s refusal to 
allow the aforesaid deduction for depreciation. 

It is further stipulated and agreed that the appeal 

14 may stand submitted for the Board’s consideration 
and determination on the filing of bimultaneous 

. . I. 

briefs in the premises by the parties within sixty days of 
the date of the filing of this stipulation. 

(Sgd.) EDWARD F. CLARK, 

Attorney for Petitioner. 
(Signed) C. M. CHAREST, 

Attorney for Respondent. 

Dated Apr. 18, 1930, 
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15 Exhibit A. 

“I, Ogden Goelet, of the City of New York do make pub¬ 
lish and declare this to be my last will and testament in 
“manner and form following, that is to say: 

“First: I direct my Executors hereinafter named or such 
“of them as shall qualify and undertake the execution of 
“this my will and the survivors or survivor of them 
“to pay all my just debts and funeral expenses as soon as 
“practicable after my. decease. 

“Second: I give and bequeath unto Lelia Belle Herbert 
“the wife of the Honorable Michael Herbert the sum of 
“Fifty Thousand Dollars. In the event of her death be- 
“fore me said legacy shall not lapse but shall go to her 
“children living at my decease. 

“Third: I give and bequeath unto Robert Alexander 
“Roberts the son of my friend the late Robert G. Roberts 
“the sum of Five Thousand Dollars. 

“Fourth: I give and bequeath unto my wife Mary R. 
“Goelet to have hold and enjoy the same for and during 
“her natural life my Opera box number One in the Metro- 
“politan Opera House in the City of New York together 
“with the shares of the capital stock of the Metropolitan 
“Opera and Real Estate Company belonging thereto. 

“And upon her decease or if she should die before me 
“I give and bequeath said Opera box and said shares of 
“stock to my daughter Mary Wilson Goelet. 

“If my daughter should die before my said wife then 
“upon my wife’s death I give and bequeath said opera box 
“and stock to such person or persons who shall then be 
“the next of kin of my said daughter in accordance with 
“the Laws of the State of New York. 

“Fifth: I give and bequeath unto my wife Mary R. Goe- 
“let to have hold and enjoy the same for and during her 
“natural life all my engravings prints printed books 
“pamphlets and maps and upon and after her decease or 
“if she should die before me then I give and bequeath the 
“same unto my son Robert Goelet. 

“If my son shall die before my Wife or before me then 
“upon my wife’s death or on my decease I give and be¬ 
queath the same unto such person or persons who shall 
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“then bo the nest of kin of my said son in accordance with 
“the Laws of the State of New York. 

“Sixth: I give and bequeath unto my wife Mary E. Goe- 
“let wheresoever the same may be located at ifiy decease 
“and which shall not have been given to her by!me in my 
“lifetime all my household furniture useful and ornamen- 
“tal of every description silver plate plated ware china 
“pictures paintings except those before specified in the 
“preceding clause of this my will tapestry statuary bric-a- 
“brac and all works of art wearing apparel jewelry watches 
“trinkets wines liquors household stores fislpng tackle 
“horses carriages harness robes livery stable] furniture 
“and equipments farm and garden tools afid garden 
“plants. j 

16 “If my wife should die before me then I give and 
“bequeath the same to my children. 

“Seventh: 1 further give unto my Wife Mary] K. Goelet 
“an annuity or annual sum of One Hundred and fifty thou- 
“sand dollars to be paid to her during her natural life in 
“equal quarter yearly payments from the date of my de- 
“ cease such annuity shall be charged only upon the real 
“estate devised in trust to my Executors and Trustees by 
“the twelfth clause of this my will. 

“Eighth: I give and bequeath unto my Executors and 
“Trustees hereinafter named or to such of them as shall 
“qualify and undertake the execution of this ifiy will and 
“to the survivors or survivor of them and their successors 
“the sum of Three Hundred Thousand dollars 'or in their 
“discretion securities belonging to my estate of!equivalent 
“value to be set apart as soon as possible after jny decease 
“in trust however to invest and keep the same invested at 
“interest and to pay and apply the net interest and income 
“thereof to the use of my wife Mary R. Goellet for and 
“during her natural life and upon her decease the said 
“principal or capital sum or the securities in which the 
“same may be then invested shall fall into and become, a 
“part of my residuary estate and be disposed of as I have 
“hereinafter directed in respect to my residuaity personal 
“estate. 

“If however my wife at any time during hey life shall 
“release to my Executors and Trustees her lifie estate in 
“all the premises on the Southwesterly corneij of Forty- 
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“ninth Street and Fifth Avenue devised to her for life by 
“the ninth clause of my will then and in such event I au¬ 
thorize and empower and direct my said Executors and 
“Trustees to assign convey transfer and pay over the 
“whole of the said capital or principal sum of Three lmn- 
“dred thousand dollars or the securities in which the same 
“may then be invested to my wife Mary E. Goelet and 
“thereupon this trust shall cease and determine and my 
“said Executors and Trustees shall be relieved and dis¬ 
charged of all liability and responsibility in respect 
“thereto. 

“Ninth: I give devise and bequeath all my real estate 
“situate oh the Southwesterly corner of Fifth Avenue and 
“Forty ninth Street in the City of New York consisting 
“of my residence known as Number Six hundred and eight 
“Fifth Avenue also the vacant lot of land on Fifth Avenue 
“next to my said residence on the South side thereof be- 
“ing about twenty feet in front and rear and one hundred 
“feet in dbpth. Also the dwelling house and lot of land 
“adjoining in the rear now known as Number Four West 
“Forty ninth Street being about twenty one feet six inches 
“in width in front and rear and one hundred feet in depth 
“to my wife Mary E. Goelet to have and to hold the same 
“with the appurtenances thereunto belonging for and dur- 
“ing her natural life and upon and after her decease or if 
“she should die before me said dwelling houses and lots 
‘ ‘ of land shall go to and become a part of my resiclu- 
17 “ary estate and be disposed of as I have hereinafter 
“directed with respect thereto. 

“If however said dwelling house Number Six hundred 
“and eight Fifth Avenue should become undesirable for a 
“private residence or if for any other reason my wife 
“should not wish to retain said premises then I authorize 
“and empower her to grant convey and release unto the 
“Executors and Trustees of this my will or to the survivors 
“or survivor of them or such of them as shall qualify her 
“life estate and interest in all of said premises which shall 
“thereupon become and be a part of my residuary estate 
“and in lieu of such life estate and upon the delivery of 
“such deed of release I authorize empower and direct my 
“Executors and Trustees to assign transfer and pay over 
“to her the whole principal or capital sum of Three hun- 
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‘dred Thousand Dollars or the securities in which the same 
‘may then be invested given to my Executors and Trustees 
‘in trust by the eighth clause of this my will. 

“Tenth: I also give and devise unto my wife Mary R. 
‘Goelet my lot of land and stable erected thereon situated 
‘on the North side of Fifty second Street in the City of 
‘New York now known as number Seven East Fifty second 
‘Street to have and to hold the same with the appurte- 
‘nances thereunto belonging for and during her ijatural life 
‘and upon her decease the said stable and lot of I land shall 
‘go to and become part of my residuary estate and be 
‘disposed of as I have hereinafter directed with respect 
‘thereto. 

“ Eleventh: I also give and devise unto my wife Mary R. 
‘Goelet my dwelling house and lands situate on the Cliffs 
‘and "Webster Street in the City of Newport State of 
‘Rhode Island and also the lot of land situated on Law- 
‘rence and Le Roy Avenues in the said City of Newport to 
‘have and to hold the same with the appurtenances there- 
‘unto belonging for and during her natural life and upon 
‘her decease or if she should die before me then I give and 
‘devise the said house stable and lands aforesaid situate 
‘in the City of Newport with the appurtenances thereunto 
‘belonging unto my son Robert Goelet to have and to hold 
‘the same unto his heirs and assigns forever. 

“If however my said son Robert Goelet should;die before 
‘me or before my wife leaving issue who shall survive my 
‘wife then upon the death of my wife I give and devise 
‘unto such issue and unto their respective heirs and as¬ 
signs forever the said house stable and lands with the 
‘appurtenances thereunto belonging situate in the City of 
‘Newport as aforesaid such issue to take per stirpes the 
‘share his her or their parent would have taken if living. 

“In the event however my son shall die before my £aid 
‘wife leaving no children or issue of children who shall 
‘survive my wife then and in that event upon the death of 
‘my wife the said house stable and lands situate in the 
‘City of Newport as aforesaid with all appurtenances 
‘thereunto belonging shall go to and become a part of my 
‘residuary estate and bo disposed of as I have hereinafter 
‘directed with respect thereto. 
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18 “Twelfth: I give devise and bequeath unto my 
“Executors and Trustees hereinafter named or to 
“such of them as shall qualify and undertake the execution 
“of this my will and to the survivors or survivor of them 
“and their successors all my equal undivided one half part 
“or share of all that certain piece or parcel of land with the 
“buildings and improvements thereon situate in the City 
“of New York described as follows: 

“Commencing at the Southeasterly corner of Thirty sec- 
“ond Street and Broadway running thence Easterly along 
“Thirty second Street one hundred and eighty nine feet ten 
“inches, thence Southerly parallel with Fifth Avenue 
“ninety eight feet nine inches to the centre line of the block, 
“thence Westerly along said centre line to Broadway and 
“thence Northwesterly along Broadway one hundred and 
“five feet nine inches to the point of beginning with the ap¬ 
purtenances thereunto belonging now known as the 
“ “Hotel Imperial.” 

“And also all that certain other piece or parcel of land 
“with the buildings and improvements thereon situate in 
“said City of New York described as follows: Commencing 
“at the Northeasterly corner of Thirty first Street and 
“Broadway running thence Northwesterly along Broadway 
“twenty t\Vo feet, thence Easterly parallel with Thirty first 
“Street seventy four feet two inches, thence Northerly 
“seventy eight feet two and one half inches to the centre 
“line of the block, thence Easterly along said centre line 
“fifty four feet six inches, thence Southerly parallel with 
“Fifth Avenue ninety eight feet nine inches to the North- 
“erlv side of Thirty first Street and thence Westerly along 
“Thirty first Street one hundred and twenty one feet three 
“and one half inches to the point of beginning, with the ap¬ 
purtenances thereunto belonging; now known as the “San 
“Carlo.” 

“And also all that certain other piece or parcel of land 
“with the buildings and improvements thereon situate at 
“the Northwesterly corner of Broadway and Nineteenth 
“Street in the said City of New York containing in width 
“in front on Broadway about fifty five feet one and one- 
“ seventh inches in the rear about fifty two feet six and one 
“seventh inches in depth on Nineteenth Street about One 
“hundred and eight feet eight inches and on the Northerly 
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“side about ninety two feet two inches with tjhe appur¬ 
tenances thereunto belonging now known as the “Gorham 
“Building”. 

“And also all that certain other piece or parcel of land 
“with the buildings and improvements thereon j situate on 
“the Northwesterly corner of Fifth Avenue and Sixteenth 
“Street in the said City of New York now knowjn as Num- 
“ber One hundred and ten and One hundred find twelve 
“Fifth Avenue and number one West Sixteenth Street also 
“called the “Judge Building” being about ninety two feet 
“on Fifth Avenue and one hundred and fifty nine feet on 
“the Northerly side of Sixteenth Street. 

“And also all that certain other piece or parcel of land 
“with the buildings and improvements thereonj situate on 
“the Westerly side of Broadway being about twfentv seven 
“feet six and four-sevenths inches South of Twentieth 
“Street now known as Numbers Eight hundred ! and ninety 
“five, Eight hundred and ninety seven and Eight hundred 
“and ninety nine Broadway being ninety two j feet seven 
“and five-sevenths inches on Broadway also the premises 
“now known as Numbers Ten East Twentieth iStreet and 
“Nine East Nineteenth Street adjoining thereto now oc¬ 
cupied by the firm of Lord & Taylor also the premises now 
“known as Number Eleven East Nineteenth also 
19 “adjoining with the appurtenances thereunto be¬ 
longing. 

“And also all that certain other piece or parcel of land 
“with the buildings and improvements thereon) situate on 
“the Northeasterly corner of Broadway and Thirty eighth 
“Street in the said City of New York being about ninety 
“eight feet on Broadway and one hundred and forty feet 
“on the Northerly side of West Thirty eighth Street with 
“the appurtenances thereunto belonging known now as 
“ “Abbey’s Theatre.” j 

“And also all that certain other piece or parcel of land 
“with the buildings and improvements thereon situate on 
“Whitehall Stone and Bridge Streets in the said City of 
“New York being about one hundred and twejnty feet on 
“Whitehall Street ninety feet on Stone Street ind seventy 
“five feet on Bridge Street and one hundred and twenty 

3—5360a 


18 


MARY EOXBL'KGHE VS. 


“feet in the rear now known as the “Kemble Building” 
“to have and to hold the same in trust nevertheless to and 
“for the uses and purposes following that is to say: To 
“let and lease the said described real estate or any part 
“thereof for any period not exceeding twenty years upon 
“such terms covenants and conditions as they shall deem 
“to be the most advantageous and to join with any co¬ 
venant in common in making such lease or leases and to 
“collect and receive the rents issues and profits arising 
“therefrom and after paying and discharging all taxes as¬ 
sessments water rents insurance premiums expenses for 
“repairs or improvements and all other necessary charges 
“for the maintenance care and protection of said estate 
“and after paying to my wife her annuity of One hundred 
“and fifty thousand dollars as provided in the seventh 
“clause of my will also the taxes and water rents imposed 
“during my wife’s life upon the premises devised to her for 
“life by the ninth, tenth and eleventh clauses of my will to 
“pay and apply the one half of the remaining net income 
“rents issues and profits of my said one undivided half 
“part or share of said premises and after my wife’s death 
“the one half of the whole net income rents Issues and 
“profits to the use of my son Robert Goelet for and during 
“his natural life and upon his decease to convey assign 
“transfer and set over an undivided one fourth part or 
“share of the said described premises with the appurte- 
“nances thereunto belonging subject however to said annu- 
“ity during my wife’s life unto the children of my said son 
“who shall survive him and unto the issue of any child of 
“his who shall have previously died leaving issue then sur¬ 
viving such issue however are to take per stirpes and not 
“per capita. 

“If however my sen Robert Goelet shall die without leav- 
“ing children or issue of children surviving him then and 
“in such event to convey assign transfer and set. over the 
“said undivided one fourth part or share of said described 
“premises with the appurtenances thereunto belonging 
“subject however to said annuity unto my daughter Mary 
“Wilson Goetlet and if she shall not be living then unto her 
“children and the issue of any child of hers who may have 
“previously died leaving issue then surviving such issue 
“however to take per stirpes and not per capita. 
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20 “But if my said daughter shall have died before 
“my said son without leaving children| or .issue of 
“children surviving him then said one fourth part or share 
“shall go to and become a part of my residuary estate and 
“be disposed of as I have hereinafter directed in respect 
“to my residuary estate. 

“To pay and apply the other one half of the remaining 
“net income rents issues and profits of my said one un¬ 
divided half part or share of said premises and after my 
“wife’s death the one half of the whole net income rents 
“issues and profits to the use of my daughter Mary Wilson 
“Goelet for and during her natural life and fipon her dc- 
“cease to convey assign transfer and set over; the remain- 
“ing one fourth part or share of said described premises 
“with the appurtenances thereunto subject to teaid annuity 
“during my wife’s life unto the children bf my said 
“daughter who shall survive her and unto the issue of any 
“child of hers who shall have previously died leaving issue 
“then surviving such issue however are to takb per stirpes 
“and not per capita. 

“If however my daughter Mary Wilson Goulet shall die 
“without leaving children or issue of children surviving 
“her then and in such event to convey assign jransfer and 
“set over the said remaining undivided one fohrth part or 
“share of said premises with the appurtenanc.bs thereunto 
“belonging subject to said annuity unto my! son Robert 
“Goelet and if he shall not be living then unto! his children 
“and the issue of any child of his who may hade previously 
“died leaving issue then surviving such issue however to 
“take per stirpes and not per capita. 

“But if my said son Robert Goelet shall have died before 
“my said daughter without leaving children or issue of chil- 
“dren surviving her then said remaining one fejurth part or 
“share shall go to and become a part of my residuary estate 
“and be disposed .of as I have hereinafter directed in re- 
“spect to my residuary estate. 

“During the continuance of cither of the trusts herein 
“created in respect to the aforesaid described premises I 
“authorize and empower my said Executors and Trustees 
“the survivors and survivor of them or such of them as 
“shall qualify and undertake the execution of said trusts 
“in their discretion to join with any co-tenant in common 
•“in said premises .and sell and dispose of the same or any 
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“part thereof either by private contract or by public auc- 
“tion and upon such terms and conditions as they may 
“deem advantageous and to give good and sufficient deeds 
“therefor and in such event to take and receive the pro¬ 
ceeds of such sale and hold the same upon the aforesaid 
“trusts or to ! purchase other improved real estate in the 
“City of New York and hold the same upon said trusts. 

“And in the event of such sale or in the event of a parti- 
don and sale of said premises in their discretion to pur¬ 
chase the undivided estate or share of any co-tenant in 
“common and hold the same upon said trusts and I fully 
“authorize and empower said Executors and Trustees in 
“their discretion to negotiate and obtain a loan or loans on 
“said real estate or any part thereof including the part or 
“share so purchased for such time and upon such terms 
“and upon such rate of interest not exceeding the 
21 “legal rate as they shall deem proper and for the 
“best interest of said trust estate and secure the re¬ 
payment of such loan or loans by executing and delivering 
“to the loanor a bond or bonds or other evidence of indebt¬ 
edness binding the trust estate and give good and suf- 
“ficient indenture or indentures of mortgage covering the 
“whole or any part of said trust estate and apply the pro¬ 
ceeds of such mortgage or mortgages to the purchase of 
“such undivided interests in said premises. The expense 
“of procuring such loan or loans shall be charged against 
“the income of said trust estate. 

“It is my will and I direct that said premises shall always 
“be kept in good condition and repair and I authorize said 
“Executors and Trustees to make all necessary improve- 
“ments and charge the expense of such repairs and im¬ 
provements to the income of said trust estate. 

“Thirteenth: All the rest residue and remainder of my 
“estate both real and personal whatsoever and whereso¬ 
ever as well as that which I now have as that which I may 
“hereafter acquire and die seized or possessed of or entitled 
“to including that which I have not hereinbefore effectually 
“or sufficiently disposed of I give devise and bequeath unto 
“my Executors and Trustees hereinafter named or to such 
“of them as shall qualify and undertake the execution of 
“this my will and to the survivors and survivor of them or 
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“their successors in trust nevertheless and to aijid for the 
“purposes and uses following, that is to say: 

“To let and lease the real estate or any part thereof for 
“any period not exceeding twenty years upon shell terms 
“covenants and conditions as they may deem advantageous 
“and to collect and receive the rents issues apd profits 
“thereof. Also to invest and keep invested my personal 
“estate and to collect and receive the interest income and 
“dividends arising therefrom and after paying all taxes 
“assessments water rents insurance premiums charges for 
“repairs and improvements as hereinafter direefed and all 
“other necessary charges and expenses for the care main¬ 
tenance and protection of my said residuary estate then 
“to pay and apply one half of the net interest income divi¬ 
dends rents and profits of my said residuary estate real 
“and personal or so much thereof as my said jExecutors 
“and Trustees shall deem to be necessary for tlie support 
“maintenance and education of my son Robert (joelet dur- 
“ing his minority and invest the balance thereof and upon 
“my son Robert attaining the age of twenty onie years to 
“pay over to him all such accumulations and interest and 
“thereafter and until my son Robert shall attaimtlie age of 
“twenty five years to pay to him the entire net income of 
“one half of my said residuary estate. 

“And upon my Son Robert attaining the agelof twenty 
“one years, to assign convey and pay over to him the sum 
“of Five hundred thousand Dollars out of the!capital or 
“principal of my said residuary estate such payment shall 
“be charged to and deducted from his share ofj my estate 
“without interest. 

22 “Upon my son Robert attaining the age of twenty 
“five years I authorize empower and direct my said 
“Executors and Trustees to grant convey assisjn transfer 
“and pay over to my said son Robert Goelet the one half 
“part or share of my said residuary estate real and per¬ 
sonal to have and to hold the same unto his heirs execu¬ 
tors administrators and assigns forever. 

“If however my son Robert shall die before attaining the 
“age of twenty-five years leaving lawful issue surviving 
“him then to grant convey assign transfer and pay over 
“the said share of my residuary estate real and personal 
“which my said son Robert would have taken if living upon 
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“attaining the age of twenty five years unto such issue who 
“shall take per stirpes and not per capita. 

“If however my son Robert shall die before attaining 
“the age of twenty five years without leaving issue surviv¬ 
ing then and in such an event I give devise and bequeath 
“the share of my residuary estate real and personal which 
“my said son would have taken if living upon his attaining 
“the age of twenty five years unto my said Executors and 
“Trustees to be held by them upon the same trusts and 
“conditions herein created' for the benefit of my daughter 
“Mary Wilson Goelet which shall augment and form a part 
“of the estate herein given to my said Executors and Trus¬ 
tees in trust for my said daughter and shall be finally dis¬ 
posed of as hereinafter provided with respect thereto. 

“To pay and apply the remaining one half of the net 
“interest income dividends rents issues and profits of my 
“said residuary estate real and personal or so much thereof 
“as my said Executors and Trustees shall deem to be 
“necessary for the support maintenance and education of 
“my daughter Mary Wilson Goelet during her minority 
“and accumulate and invest the balance thereof and upon 
“my said daughter attaining the age of twenty one years to 
“pay over to her all accumulations and interest or the 
“securities in which the same may then be invested and 
“thereafter to pay to my daughter the entire net income of 
“the said remaining one half of my residuary estate real 
“and personal for and during her natural life. 

“And ujion the marriage of my said daughter or upon 
“her attaining the age of twenty one years whichever event 
“shall first happen to pay to her the sum of Five hundred 
“thousand dollars out of the capital or principal of my 
“said residuary estate such payment shall be charged to 
“and deducted from the share of my estate given to my 
“Executors and Trustees in trust for my said daughter 
“without interest. 

“And upon the death of my said daughter to grant con- 
“vey assign transfer and pay over the said remaining one 
“half of my residuary estate real and personal and I give 
“devise and bequeath the same unto her children then living 
“and unto the issue of any child of hers who may have 
“previously died leaving issue then surviving such issue 
“however to take per stirpes and not per capita. 
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“If however my said daughter shall die without leaving 
“children or issue of children surviving her then and in 
“such an event to grant convey assign and transfer and 
“pay over the said share of my residuary estate unto my 
“son Robert Goelet to have and to hold the same unto his 
“heirs executors administrators and assigns forever. 
23 “And if he shall not be then living upto his ehil- 
“dren and the issue of any child of his who may have 
“previously died leaving issue then surviving such issue 
“however to take per stirpes and not per capita. 

“It is my will and I direct that the allowance for the 
“maintenance and support of my children during their 
“minority shall be liberal and suitable to theiip station in 
“life. 

“Fourteenth: In the event of my death however without 
“leaving children or issue of children surviving me then 
“and in such event I revoke and annul the annuity given to 
“my wife and I direct my Executors and Trustees to pay 
“over and apply the entire net rents issues profits interest 
“and income of my said residuary estate to the use of my 
“wife for and during her natural life and ujion her de- 
“cease I give devise and bequeath the whole of my resid- 
“uary estate real and personal to my brother Bobert Goe- 
“let his heirs executors and administrators and assigns 
“forever. 

“If however my brother Robert Goelet shall have died 
“before my wife leaving children or issue of children who 
“shall survive my wife then upon the death of my wife I 
“give devise and bequeath my said residuary estate real 
“and personal unto such children or issue and to their 
“respective heirs executors administrators and assigns 
“forever such issue to take per stirpes and not per capita. 

“If however my brother Robert Goelet shall die before 
“my wife leaving no children or issue surviving him or 
“surviving my wife then and in such event I give devise 
“and bequeath all my estate real and personal unto my 
“wife Mary R. Goelet her heirs executors administrators 
“and assigns forever. 

“Fifteenth: I authorize and empower my Executors and 
“Trustees or such of them as shall qualify and undertake 
“the execution of this my will the survivors and survivor 
“of them and their successors whenever they shall deem 
“it advisable and for the best interest of mv estate to make 
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“or cause to be made a just and actual partition and divi¬ 
sion of my real estate or any part thereof held in common 
“or jointly by me with any other person or which may be 
“held by them as Trustee in common with any other per¬ 
son or to join with such other tenants in common in mak¬ 
ing such partition and to appoint one or more disin- 
“terested appraisers to appraise and allot and set apart 
“the respective shares necessary for such partition. Also 
“in such partition in order to equalize differences to pay 
“or receive such sums of money as may be necessary for 
“that purpose. Also to execute and deliver under seal all 
“deeds or instruments in writing necessary to complete 
“such partition. 

“Also in their discretion and whenever they may deem 
“it advisable to improve or rebuild or join with any ten- 
“ant in common in improving or rebuilding any of the ex¬ 
isting buildings or to remove the old buildings and erect 
“new buildings on any real estate belonging in whole or in 
“part to me or owned in common by me or by my Executors 
“and Trustees with any other person or to erect new build¬ 
ings on any part of such real estate which may be vacant 
“or may become vacant by reason of fire or other- 
“wise. 

24 “And for the purpose of raising funds for such 
“improving building or rebuilding or for the pur- 
“pose of equalizing differences in actual partition or in the 
“event of a sale in partition or otherwise of the whole 
“or any part of my real estate for the purpose of enabling 
“my Executors and Trustees to buy in or purchase the 
“same or any part thereof for the benefit of any of the 
“trusts herein created I fully authorize and empower my 
“said Executors and Trustees or such of them as shall 
“qualify and undertake the execution of this my will and 
“the survivors or survivor of them and their successors in 
“their discretion to sell and dispose of any of my personal 
“estate also to negotiate and obtain a loan or loans on 
“the real estate to be improved by the alteration of exist¬ 
ing buildings or the erection of new buildings or upon 
“such real estate so purchased including the part or share 
“now held by me for such time and for such terms and for 
“such rate of interest not exceeding the legal rate as they 
“shall deem advantageous and to secure the repayment of 
“such loan or loans by executing and delivering to the 
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“loanor a bond or bonds or other evidence of indebtedness 
“binding my estate and to give good and sufficient in- 
“ denture or indentures of mortgage. The expense of pro¬ 
curing such loan or loans shall be charged against the in¬ 
come of my estate. 

Sixteenth: I authorize and empower and direct my Ex- 
“ecutors and Trustees to exercise their discretion in insur- 
“ing the buildings upon any real estate against loss by fire 
“and should they deem it for the interest of my estate not 
“to insure any particular building they shall hot be held 
“responsible should any loss occur to my estate by reason 
‘ ‘ of such non-insurance. 

Seventeenth: I authorize and empower my! Executors 1 
“and Trustees hereinafter named or such of them as shall 
“qualify and undertake the execution of this my will and 
“the survivors and survivor of them and their successors 
“in their discretion to take hold and retain as investments 
“upon any of the trusts herein created any or all of the 
* ‘ securities in which my personal estate or any part thereof 
“may be invested at the time of my decease and in making 
“new investments for any of the trusts I authorize them to 
“invest in any securities or obligations of the United States 
“of America or in the City and County of New; York or in 
“the first mortgage bonds of any dividend railroad corpora- 
“tion within the United States of America or in the stock 
“of any railroad corporation within the United States of 
“America which has paid dividends on its stock for five 
“consecutive years prior to such purchase or in bonds 
“secured by first mortgage on improved real estate situate 
“in the City of New York or to purchase and hold improved 
“real estate situate in said City of New York. 

“It is my will and I hereby direct that my said Execu¬ 
tors and Trustees shall not be held responsible or liable 
“in any event for any loss which may occur by reason of 
“the depreciation in value of the real estate or the securi¬ 
ties held or owned by me at the time of! my decease 
25 “or in real estate which they may from time to time 
“purchase or the securities in which thejy may from 
“time to time invest the proceeds of sale of real or personal 
“estate nor for any bond given by them for money they 
“may borrow from time to time on bond and mortgage nor 
“for any default which may occur on the foreclosure of 
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“any such bond and mortgage. 

“Upon the distribution of my personal estate it is my 
“will and I direct that the persons who shall be entitled to 
“receive the same shall accept the securities in kind at 
“their market valuation to be ascertained by appraise- 
“ment. 

“Eighteenth: It is my will and I direct that any legacy 
“or transfer tax which may be lawfully assessed and im- 
“ posed upon the principal or capital of any of the be- 
“quests or devises contained in this my will shall be paid 
“by my Executors out of and charged against my residuary 
“estate as soon as practicable after my decease. 

“Nineteenth: I authorize and empower my Executors 
“and Trustees or such of them as shall qualify and under¬ 
take the execution of this my will the survivors and sur- 
“vivor of them and their successors to join with my brother 
“or his representatives in maintaining the premises Num- 
“ber Nine West Seventeenth Street in City of New York 
“as the office for the transaction of the business of my es¬ 
tate and to employ such agents and clerks as may be neces- 
“sary for the proper care and administration of the estate 
“and keeping the accounts thereof at such salaries and 
“compensation as they shall deem proper which shall be 
“charged against the income of my estate. 

“Twentieth: Upon the sale of any of my real estate held 
“in common with any other person it is my will and I di- 
“rect that such person shall be fully authorized and em- 
“powered to purchase and hold such real estate for his own 
“account and benefit notwithstanding he may then be aet- 
“ing as an Executor or Trustee under this my will and a 
“conveyance to such Executor and Trustee individually of 
“the real estate so purchased shall be deemed as absolute 
“and effectual as though such person had not been named 
“as an Executor of or Trustee under this my will or quali- 
“fied as such. 

“Twenty-first: In the event any of the Trustees hereby 
“appoint- under this my will shall before (lie said trusts are 
“fully executed die or desire to renounce the trusts or be- 
“eome disqualified from acting as such Trustee I author¬ 
ize and empower the surviving or remaining Trustees 
“should they in their joint discretion deem it advisable 
“and for the interest of my estate by suitable instrument 
“executed by them jointly and duly acknowledged appoint 
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“a suitable person to become a Trustee in the place of him 
“or her so dying renouncing or becoming disqualified and 
“so from time to time whenever and as often during the 
“continuance of the said trusts or either of them the like 
“case shall happen and such newly appointed Trustee shall 
“thereby become associated in or succeed to the said trusts 
“in like manner and with the same power as if] originally 
“named for that purpose in this my will. 

“Twenty-second: I hereby appoint my wife Mary R. 
“Goelet Guardian of the persons of my children during 
“their respective minorities. 

26 “In the event of her decease before nky children 
“shall respectively attain majority thenj I appoint 
“my brother Robert Goelet such Guardian in her place and 
“stead. ! 

“Twenty-third: The provisions I have hereinbefore 
“made for my wife Mary R. Goelet are intended and if 
“accepted by her shall be in lieu and bar of her dower 
“and right of dower and of all other estate right title and 
“interest in and to any part of my estate real anjd personal. 

“Twenty-fourth: In the event of my having hereafter 
“born to me other children than those mentioned in this 
“my will then it is my will and I direct that subh children 
“shall share equally my residuary estate real add personal 
“with my present children. 

“And in the event of any such child being a Son he shall 
“take his share of my residuary estate in fee upon the 
“same terms and conditions as my son Robert but in the 
‘ ‘ event any such child shall be a daughter her Share in my 
“residuary estate shall be held in trust upoh the same 
“terms and conditions as I have directed in reSpect to the 
“share of my daughter Mary. 

“It is my will however that nothing hereiiji contained 
“shall be taken or construed to change or interfere with 
“or invalidate any of the provisions I have made for my 
“present children in any of the other clauses;of this my 
“will. 

“Twenty-fifth: I hereby nominate constitute and ap- 
“ point my wife Mary R. Goelet my brother Robert Goelet 
“my friend George G. De Witt and my son Robert Goelet 
“on his attaining the full age of twenty one years to be 
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“the executrix and Executors of and Trustees under this 
“my will. 

“If my son Eobert should die before attaining the age 
“of twenty one years or before my estate has been fully 
“administered or the trusts fully executed then in his place 
“and stead I nominate constitute and appoint my nephew 
“Robert Walton Goelet to be an Executor and Trustee 
“upon his attaining the full age of twenty one years. 

“It is my will and I direct that no bond or other security 
“shall be required by any Surrogate Probate Court or 
“Judge of any Court of or from my said Executors or 
“Trustees named in this my will or either of them for the 
“performance of their duties under this my will or on ac- 
“ count of the non-residence of any such Executor or Trus- 
“tee or either of them. 

“Lastly: I do hereby revoke and annul all other and 
“former wills by me made. 

“In witness ivhereof I have hereunto set my hand and 
“affixed my seal this the second day of December 
27 “in the year one thousand eight hundred and ninety- 
“five. 


OGDEN GOELET. [l. s.] 


“Signed sealed published and declared by the testator 
“as and for his last will and testament in the presence of 
“the undersigned who at his request in his presence and in 
“the presence of each other have hereunto subscribed their 
“names as witnesses. 

“The words ‘and Trustees,’ on line 21 page 15 interlined 
“before execution. 

“THADDEUS FIRTH, Jr., 

Residing at No. 193 Clermont. 

Avenue, Brooklyn, N. Y. 

“MORTIMER BISHOP, 

Residing at No. 1465 Lexington 

Avenue, New York City. 

“THEODORE De WITT, 

Residing at No. 10 West 30th 

Street, New York City. 
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Now, February 18, 1931, the foregoing stipulation with 
exhibit A attached certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax 'Appeals. 


28 • A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax [Appeals . 

United States Board of Tax Appeals, 

Docket No. 9423. 

Mary Roxburghe, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

M. E. McDowell, Esq., for the respondent. 

I 

Memorandum Opinion. 

Sternhagen : The petitioner is the same person as the 
plaintiff in Roxburghe v. United States, 64 CL Cls. 223. 
She now makes the same contention in respect of 1920 as 
she made unsuccessfully in the case cited for 1917, 1918, 
1919, and under the same statute. The United States 
Supreme Court denied certiorari, 278 U. S. 598. The ques¬ 
tion has also been decided by this Board adversely to peti¬ 
tioner’s view in numerous cases beginning with Louise P. 
V. Whitcomb, 4 B. T. A. 80, the latest being Albert Taylor, 
19 B. T. A. 688. See Roberts Manual, Part I, p. £>22. 

Enter. 

Judgment will be entered for the respondent. 

Entered Jun. 30, 1930. 

Now, February 18, 1931, the foregoing memorandum 
opinion certified from the record as a true copy.j 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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29 United States Board of Tax Appeals, Washington. 
Docket No. 9423. 

Mary Roxburghe, Petitioner, 


Commissioner of Internal Revenue, Respondent. 
Judgment. 

In accordance with memorandum opinion entered this 
day, it is 

Ordered, adjudged and decided that there is a deficiency 
in income tax for 1920 of $46,318.59. 

Enter. 

(Signed) JOHN M. STERNHAGEN, 

Member United States Board of Tax Appeals. 

Entered Jun. 30, 1930. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, February 18,1931, the foregoing judgment certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

30 United States Board of Tax Appeals. Filed Dec. 29, 

1930. 

United States Board of Tax Appeals. 

Docket No. 9423. 

1 Mary Roxburghe, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Petition for Review by the Court of Appeals of the Dis¬ 
trict of Columbia. 

The above-named petitioner hereby petitions for a re¬ 
view by the Court of Appeals of the District of Columbia, 
of the decision of the United States Board of Tax Appeals 
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in the above entitled case, which decision was rendered on 
the thirtieth day of June 1930, and as a basis of this peti¬ 
tion for review submits the following. 

I. 

! 

The petitioner, Mary Roxburghe, is a non-resident of the 
United States, a citizen and subject of the Kingdom of 
Great Britain, residing at Kelso, Scotland. The said in¬ 
dividual is not an inhabitant of any circuit of the United 
States. 

II. 

Nature of the Controversy. 

The controversy between the Commissioner pf Internal 
Revenue and the petitioner, which has been determined by 
the Board of Tax Appeals, and as to which! review is 
sought, involves a deficiency in income and surtjaxes of an 
individual for the calendar year 1920 in the Amount of 
$46,318.59 of which $40,414.00 (plus interest) is I in issue in 
this petition for review. 

31 The controversy grows out of a trust created by 
the will of her father under the terms of which the 
petitioner receives all the net income for life! of an un¬ 
divided half interest in certain improved real estate in New 
York City, with remainder over to her children. The trus¬ 
tees are seized of an undivided half interest in the said real 
estate (upon which there are some eighty-eight! buildings) 
as tenants in common with the petitioner’s brother, who is 
the owner in fee of the other undivided half interest. The 
said trust is one the income of which is distributed 
periodically to the petitioner. 

A reasonable allowance for depreciation upon the un¬ 
divided half interest in the said buildings, legal title to 
which is vested in the said trustees, is stipulated to be 
$64,547.00 for the calendar year 1920. The said trustees 
made such deduction in computing the net income of the 
said trust in the fiduciary return for the year 1920. The 
said trustees, however, in addition to paying to the peti¬ 
tioner the net income of the trust for 1920 also paid over to 
her a sum of money represented by the said depreciation 
deduction. 
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MARY ROXBURGHE VS. 


Tlie petitioner, the sole beneficiary, reported in her re¬ 
turn for 1920 the entire net income of the trust as her dis¬ 
tributive share of such net income. In his determination of 
the deficiency for the year 1920 the Commissioner added to 
the petitioner’s income the sum of money represented by 
the depreciation deducted by the said trust in determining 
its net income. The board in its decision in this proceeding 
has approved this action of the respondent. 

III. 

The said Mary Roxburghe being aggrieved by the conclu¬ 
sions of law contained in said decision of the Board, desires 
to obtain a review thereof by this honorable Court. 

IV. 

Assignments of Error. 

The United States Board of Tax Appeals erred in adding 
to the income of the petitioner for the year 1920 any part of 
the said sum of $64,547.00 paid to the petitioner by the trust 
out of its depreciation allowance. 

32 (1) In that the said depreciation allowance is de¬ 

ductible under the literal terms, as well as the clear 
intention of, the Revenue Act of 1918 by the trust in com¬ 
puting its net income and the petitioner’s distributive share 
thereof. 

(2) In that the Revenue Act of 1918 (Secs. 219 (b) and 
(d) ) in providing for the net income of the beneficiary of 
a trust estate includes in such beneficiary’s income only 
“each beneficiary’s distributive share of such net income,” 
viz, “his distributive share, whether distributed or not, of 
the net income of the estate or trust,” and the “net income 
of the estate or trust” is clearly defined in the immediately 
preceding paragraph of Section 219 (b) so as to require the 
deduction for depreciation. 

(3) In that under the Revenue Act of 1918 the bene¬ 
ficiary’s income is not based upon the amounts distributed 
by the trust, but upon “his distributable share, whether 
distributed or not, of the net income of the estate or trust,” 
and whether the amounts distributed to the beneficiary be 
more or less than such net income is immaterial in comput¬ 
ing the beneficiary’s income under the statute. 
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(4) In that the said sum representing the nonwithhold¬ 

ing of depreciation constitutes capital (corpus of, the trust) 
distributed to the life beneficiary under the terms of the 
trust and the laws of the state of New York, and is not 
taxable income. ! 

(5) In that the sums distributed to the beneficiary result¬ 
ing from the nonwithholding of depreciation represent a 
distribution of capital which- is not income taxable under 
the Sixteenth Amendment to the Constitution or under the 
Revenue Act of 1918, and the effect of the Board’s decision 
is to tax as income something which is not income. 

(6) In that the literal terms, as well as the clear inten¬ 

tion, of the Revenue Act of 1918 authorizes the deduction 
for such depreciation by the beneficiary. ! 

GEORGE M. MORRIS, ! 

FREDERICK L. PEARCE, 

Counsel for Petitioner, 

815 Fifteenth Street N .j W., 

Washington, D. C. 


Of Counsel: 


CLARK, REYNOLDS & HINDS, 
New York City. 

KIX MILLER, BAAR & MORRIS, 
Washington, D. C. 


33 District of Columbia, ss: 

George M. Morris, being first duly sworn, states that he 
is the attorney of record in the above named caulse and that 
he has read the foregoing petition for review and that the 
statements therein contained are true to the best of his 
knowledge, information and belief. 

(Signed) GEORGE M. MORRIS. 


Subscribed and sworn to before me this 29th day of 
December, 1930. 

(Signed) ERNEST 0. POLAND, 

[seal.] Notaty Public. 

Now, February 18,1931, the foregoing petition for review 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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34 United States Board of Tax Appeals. Filed Dec. 29, 

1930. 

United States Board of Tax Appeals. 

Docket No. 9423. 

1 Mary Roxburghe, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Prcecipe. 

To the Clerk of the United States Board of Tax Appeals: 

You are hereby requested to make a transcript of the rec¬ 
ord in the above cause to be filed in the Court of Appeals 
of the District of Columbia, and to include in said tran¬ 
script of record the following, and no other papers or ex¬ 
hibits, to wit: 

1. Docket entries of proceedings before the Board. 

2. Pleadings before the Board. 

(a) Petition. 

(b) Answer. 

3. Memorandum opinion and decision of the Board. 

4. The petition for review. 

5. The stipulation of Facts before the Board with 
exhibits. 

GEORGE M. MORRIS, 

FREDERICK L. PEARCE, 

Counsel for Petitioner, 

815 Fifteenth Street N. W., 

Washington, D. C. 

Of Counsel: 

KIX MILLER, BAAR & MORRIS. 

CLARK, REYNOLDS & HINDS, 

New York City. 

Now, February 18, 1931, the foregoing praecipe certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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35 United States Board of Tax Appeals! 

Docket No. 9423. 

Mary Roxburghe, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing- of record, it is 

Ordered: That the time for transmission and delivery of 
the record sur petition for review of the above entitled pro¬ 
ceeding in the Court of Appeals for the District of Colum¬ 
bia, be and it is herebv extended to March 16,1931. 

(Signed) LOGAN MORRIS, 

! Member. 

Dated Washington, D. C., Feb. 27, 1931. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5360. 
Mary Roxburghe, appellant, vs. David Burnet, Commis¬ 
sioner of Internal Revenue. Court of Appeals,; District of 
Columbia. Filed Mar. 9, 1931. Henry W. Hodges, Clerk. 
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(Court of Appeals, iistrirt of (Columbia 

Case No. 5360 
JANUARY TERM, 1931. 

Mart Roxburghe, 

Appellant, 

v. 

David Burnet, Commissioner of Internal Revenue, 
Appellee. 

— 

ON PETITION TO REVIEW THE DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 

BRIEF FOR THE APPELLANT 

HOLDING BELOW 

The memorandum opinion of the United States Board 
of Tax Appeals (R. 29) does not appear to have been 
reported. Judgment was entered for the respondent (the 
appellee here) on June 30,1930 (R. 30). 


(I) 
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JURISDICTION 

The appellant, Mary Roxburghe, is a non-resident of 
the United States, a citizen and subject of the Kingdom 
of Great Britain, residing at Kelso, Scotland. The said 
individual is not an inhabitant of any circuit of the 
United States. 

From 1 the judgment of the United States Board of Tax 
Appeals rendered June 30, 1930, appellant taxpayer filed 
petition for review with this court on December 29, 1930 
(R. 30-33). The jurisdiction of this court is invoked 
under Sections 1001 and 1002 (a) of the Revenue Act 
of 1926. 


STATEMENT OF THE CASE 

The controversy between the Commissioner of Inter¬ 
nal Revenue and the appellant taxpayer, which has been 
determined by the Board of Tax Appeals, and as to 
which review is sought, involves a deficiency in income 
and surtaxes of an individual, a citizen and resident of 
Great Britain, for the calendar year 1920 in the amount 
of $46,318.59, of which $40,414.00 (plus interest) is in 
issue iii this petition for review (R. 9-10). 

For the calendar year 1920, and prior and subsequent 
thereto, income tax returns covering all income received 
by the appellant from sources within the United States, 
including the rents, issues and profits received by her 
from the trust properties hereinafter referred to, were 
filed with, and all taxes respectively shown thereon were 
paid to, the Collector of Internal Revenue of the Second 
District of New York, at his office in New York, New 
York (R. 9-10). 

The petitioner is the daughter of Ogden Goelet, de¬ 
ceased, and of Mary R. Goelet, of New York City. The 
petitioner was bom on October 6, 1878, and her father 
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died on August 27, 1897. The petitioner at all times 
herein concerned received the net rents, issues and profits 
of a trust created under the terms of the will of her 
father. The trust provides, among other things, that the 
appellant is to receive the net rents, issues and profits 
therefrom for and during the term of her natural life 
with remainder over as provided by the terms of the said 
will. The corpus of the said trust consists in part of an 
undivided one-half interest in certain real estate in the 
City of New York of which the trustees are seized as 
cotenants (holding the legal title only) with appellant’s 
brother, Robert Goelet, who is the owner in fee simple 
of an undivided one-half interest in said real estate. Upon 
said real estate are upward of 88 buildings of!various 
types and ages. The net rentals therefrom to the extent 
of one-half thereof constitute the income of the said 
trust (R. 10). 

In particular the will of the testator granted 1 to said 
trustees no power of sale of the said real estate and made 
no provision for the accumulation of a fund to offset the 
exhaustion of the corpus due to depreciation but pro¬ 
vided, for the purpose of raising funds for improving or 
rebuilding, for the sale of the personal estate or for nego¬ 
tiating loans on the real estate to be improved (R. 24). 
The said trust is one, the income of which is to be dis¬ 
tributed periodically to the appellant, the sold benefi¬ 
ciary (R. 10). 

Said trustees duly filed for the calendar year 1920 a 
fiduciary return of the income from the said trust created 
for the benefit of said Mary Roxburghe. Said return set 
forth the gross income received from said trust proper¬ 
ties and in computing the net income of the trust! deduct¬ 
ed therefrom payments for taxes, interest, repiirs and 
expenses of administration of the trust, and also deducted 
therefrom an amount claimed for depreciation in the sum 
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of $64,547.00. A reasonable allowance for depreciation 
for wear and tear upon the undivided one-half interest 
in said buildings, legal title to which is vested in said 
trustees, is stipulated to be $64,547.00 for the calendar 
year 1920, the sum deducted by the trustees in comput¬ 
ing the net income of the trust (R. 10-11). 

The said trustees, however, in addition to paying to 
the appellant the net income of the trust for 1920, also 
paid over to her a sum of money constituting the said 
depreciation deduction. The appellant, the sole bene¬ 
ficiary of said trust, reported in her return for 1920 the 
entire net income of the said trust as her distributive 
share of such net income (R. 9-10-11). 

In his determination of the deficiency proposed for 
the year 1920 the Commissioner added to the petition¬ 
er’s income the sum of money constituting the deprecia¬ 
tion deducted by the said trust in determining its net 
income (R. 11). The Board in its decision in this pro¬ 
ceeding has approved this action of the respondent 
(R. 30). 


QUESTION PRESENTED 

The sole question involved in this proceeding is one 
of law; namely, whether under the particular provisions 
of the will in this case, the receipt by the sole beneficiary 
of the sum set aside by the trust in computing its net 
income for 1920 as the annual exhaustion of capital, is 
income taxable to the beneficiary in addition to the entire 
net income of the trust for the year 1920. 

ERRORS RELIED UPON 

The United States Board of Tax Appeals erred in hold¬ 
ing as income to the appellant the sum constituting the 
annual exhaustion of the capital of the trust, received 
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by the appellant as the sole beneficiary under the terms 
of the particular will; in that 

I 

(1) The sum, received by the beneficiary from 
the wear and tear of the buildings deductible by 
the trust in computing its net income, constitutes 
a transfer from the capital of the trust, and is! not 
taxable as income to the beneficiary. 

(2) In the event that the sum received consti¬ 
tuting the wear and tear of the buildings of i the 
trust be reportable by the beneficiary, a deduction 
by the beneficiary for such exhaustion is required, 
in order that a transfer of capital be not taxed as 
income. 

THE ARGUMENT 

(1) The sum, received by the beneficiary from the wear and tear 
of the buildings deductible by the trust in computing its 
net income, constitutes a transfer from the capital of the 
trust and is not taxable as income to the beneficiary. 

] 

The appellant originally reported the entire net income 
of the trust as her distributive share of such net income 
as sole beneficiary. Thereupon the Commissioner of In¬ 
ternal Revenue directly reversing his original position 
announced in Advisory Tax Board Recommendation 56 
(2 C. B. 185) in his ruling in 0. 1013 (2 C. B. 181 at 
p. 185), added to the income reported by the petitioner, 
a sum equal to the depreciation of the buildings properly 
deducted by the trust in computing its net income. The 
Board of Tax Appeals upheld this reversal of the Com¬ 
missioner in a memorandum opinion depending, in addi¬ 
tion to certain Board decisions, only upon Roxbiirghe v. 
U. S„ 64 Ct. Cls. 223. 

That ease and also Whitcomb v. Blair, decided by this 
court April 2, 1928, (58 App. D. C. 104) upheld the sec- 
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ond position of the Commissioner. In the later cases, 
however, of People ex rel. Clark v. Gilchrist (243 N. Y. 
173); Merle-Smith v. Commissioner, (1930, 42 Fed. (2d) 
837, C. C. A. Second Circuit); Burnet v. Whitehouse, 
(1931,_U. S._, 75 L. Ed. Adv. Ops. 529) and Com¬ 
missioner v. D’Aramon, (1931,_App. D. C._) there 

has been a distinct refusal to accept the Commissioner’s 
decisions and reasoning. We believe that these later 
cases develop the proper interpretation of the law and 
will discuss all of these hereinafter. 

Trustee’s Right to Deduct Depreciation Is Clear. 

The question of fact as to the reasonableness of the 
amount of depreciation of $64,547.00 deducted by the 
trustees in determining the net income of the said trust 
for the year 1920 is disposed of by the stipulation (R. 
10 - 11 ). 

The propriety of deducting the agreed sum for depre¬ 
ciation in determining the net income for 1920 of the 
said trust is also clear. Section 219 (b) of the Revenue 
Act of 1918 (40 Stat. 1057, 1062-1071) provides that 
“The net income of the estate or trust shall be computed 
in the same manner and on the same basis as provided 
in Section 212.” The latter incorporates the “deductions 
allowed by Section 214”, wherein sub-paragraph (a) (8) 
provides for “a reasonable allowance for the exhaustion, 
wear and tear of property.” The deduction for depre¬ 
ciation by a trust is expressly provided for in the exist¬ 
ing departmental regulations, in Bulletin “F” of the 
Treasury Department (at p. 32) as follows: 

“* * * unc ) er the Revenue Act of 1918 it is per¬ 
missible for the fiduciary in ascertaining the net 
income of the estate or trust for which he acts to 
deduct a reasonable allowance to cover the depre- 
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ciation sustained during the taxable year, whether 
or not the terms of the will or agreement dreating 
the estate or trust or a decree of court provide for 
taking care of the depreciation which may be sus¬ 
tained on the property held in trust.” 

There is, therefore, no disagreement as to the kmount 
of the depreciation of the trust in question for the year 
1920, nor as to the propriety of deducting the exhaustion 
of capital for wear, tear and depreciation in computing 
the net income of the trust under the statute. 

Petitioner has been taxed on the net income 
oj the trust plus the depreciation. 

The present dispute appears to arise in construing the 
following language in Section 219 (d) (of the Revenue 
Act of 1918): 

“* * * there shall be included in computing the 
net income of each beneficiary his distributive 
share, whether distributed or not, of the net in¬ 
come of the estate or trust for the taxable year.” 

I 

When by Sections 219, 212 and 214 of the Revenue 
Act (of 1918) we find the net income of the trust deter¬ 
mined by deducting the capital exhaustion for Wear and 
tear, it seems clear that such depreciation must be re¬ 
moved in ascertaining the beneficiary’s share of the net 
income of the trust (Section 219 (b)). It is difficult to 
understand the Board’s decision, therefore, in view of 
the unambiguous language of the statute as to what shall 
be reported as the beneficiary’s share, i. e.: ! 

“* * * the fiduciary shall include in the return 
a statement of each beneficiary’s distributive share 
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of such net income * * *” (Sec. 219 (b), Reve¬ 
nue Act of 1918). 

The Board’s conclusion and the Commissioner’s pres¬ 
ent contention is directly opposed to his original inter¬ 
pretation of such provision (No. 2, Cum. Bui. p. 185), 
i. e.: 


“In Law Opinion 456 it was held, under the 
Revenue Act of 1916 as amended, that the bene¬ 
ficiaries should compute their distributive shares 
after deduction of depletion. That statute, how¬ 
ever, differed from the present one. In Advisory 
Tax Board Recommendation 56 a similar ruling 
was made with reference to depreciation under 
the Revenue Act of 1918.” (The Statute applying 
to the year 1920 in issue in the present proceed¬ 
ing.) 

Even in amending the prior rulings just quoted the 
Commissioner says (in 0. 1013—No. 2 Cum. Bui. p. 181 
at p. 185.): 

“These rulings were based upon the literal in¬ 
terpretation of the statute previously discussed 
and upon the theory that where a will provided 
for the distribution of income without deduction 
for depreciation or depletion the beneficiary really 
received partly income and partly capital.” 

It is well settled that taxing statutes are not to be 
extended by implication or by so-called equitable con¬ 
struction, beyond their plain unambiguous language, and 
that doubts are to be resolved in favor of the taxpayer. 
Gould v. Gould, 245 U. S. 151, 153; U. S. v. Merriam, 263 
U. S. 179; Smietanka v. Savings Bank, 257 U. S. 602; 
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U. S. v. Field, 255 U. S. 257. We submit that such rule 
applies to the case at bar exactly and the plain language 
of the statute cannot be extended to increase “the net 
income of the estate or trust.” or the appellant’s “dis¬ 
tributive share of such net income.” 


Rule developed in the later cases. 

Judge Cardozo, in construing identical language of 
the New York Statute ( People ex rel. Clark v. Gilchrist, 
243 N. Y. 173 at 182) has followed the plain words of 
the statute. 


“Payment is indeed an irrelevant circumstance 
in the measurement of the tax. The beneficiary 
must bear a tax upon his distributive share of the 
net income of the trust, ‘whether distributed or 
not’ (Tax Law Sec. 365, subd. 4). The ‘income 
of the trust’ as reported in his return should be 
the same as that reported in the returP of the 
trustee. * * * If the (stock) dividends were not 
‘income of the trust’ in the hands of the fiduciary, 
they were not transmuted ‘into income of the 
trust’ as they passed out of his hands into those 
of the beneficiarv.” 


The distinction between distributions from the net in¬ 
come of a trust and distributions not out of its income has 
been maintained by the U. S. Supreme Court. In Irwin 
v. Gavit (268 U. S. 161) that Court held that income 
paid to the beneficiary under a bequest to trustees to 
pay the income to a specified person for a series qf years, 
with remainder over, is taxable to the beneficiary as in¬ 
come. The Court said (at p. 168): 

“But the distinction between the cases put of a 
gift from the corpus of the estate, payable in in- 
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stallments, and the present, seems to us not hard 
to : draw, assuming that the gift supposed would 
not be income. This is a gift from the income of 
a very large fund, as income.” 

In the fecent decision of the Supreme Court in Burnet 
v. Whitehouse (decided April 13, 1931—75 L. Ed. Adv. 
Ops. 529) its prior decision in Irwin v. Gavit is explained 
and held inapplicable to an annual payment by a trust 
which “was not one to be paid from income.” Here the 
Supreme Court is clearly following the plain words of 
the statute (Section 219 (d) of the Revenue Act of 1921) 
which taxes a beneficiary upon “that part of the income 
of the estate or trust for its taxable year which * * * is 
distributable to such beneficiary.” In certain years the 
annuities were in fact paid from income and in other 
years from corpus; but they were charged upon the prop¬ 
erty (corpus) of the estate. The payment of the annuity 
to Mrs. Whitehouse was held to be not taxable to the 
recipient since it “was not one to be paid from income.” 

The transfer to the beneficiary from the wear and tear 
depreciation of the trust is likewise “not one to be paid 
from income.” It appears to be established law that a 
life tenant is not chargeable with “waste” for ordinary 
wear arid tear of buildings used in a reasonable manner, 
having regard to the character of the buildings and the 
purposes for which they are ordinarily used. (Tiffany, 
Real Property, Sec. 251.) The same appears to be true 
with respect to a life beneficiary of a trust. This court 
has recognized in Whitcomb v. Blair (58 App. D. C. 104) 
that in the case of a trust the wear and tear depreciation 
of buildings constitutes a loss “suffered by the corpus of 
the estate during the year,” but says that “Capital losses 
in such cases fall upon the reversioners or remaindermen, 
and not upon the life tenant.” This is indeed true as 
far as it goes, but further analysis is, we submit, required 
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to determine the ultimate nature of the distribution. 

With the rule established that a life beneficiary is not 
charged for ordinary wear and tear, then any devise of 
an interest in trust for life carries with it annually the 
right to consume the capital of the trust to the extent of 
the wear and tear. It is true that the loss of corpus will 
eventually fall upon the remaindermen, but only because 
the original devise contemplates such annual consump¬ 
tion of corpus not only against the interest of the re¬ 
maindermen but in favor of the life tenant. The com¬ 
mon law has long recognized this; if this were not true 
there would be no “capital loss in such cases to fall upon 
the remaindermen.” The very nature of a life interest 
in depreciable property carries with it annually a part 
of the corpus to the extent of the wear and tear of the 
capital property of the trust. 

This is especially true with respect to the present trust 
under the terms of the particular will. The appellant is 
sole beneficiary for life under a trust created under the 
will of her father, the corpus of which included an undi¬ 
vided one-half interest in certain real estate in the City 
of New York improved with some 88 buildings; the other 
undivided half interest going to appellant’s brother in 
fee simple. 

The will of the testator, while giving the trustees power 
to effect partition of his real estate held in common or 
jointly by him with any other person, gives the trustees 
no power of sale of the real estate.' Further, the will 
gives no power to withhold or accumulate funds I to cover 
depreciation. Improvements and rebuilding are to be 
accomplished, not from reserves, but from borrowings 
secured under the following authority: 

“ “Also in their discretion and whenever they 
“may deem it advisable to improve or rebuild or 
“join with any tenant in- common in improving or 
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“rebuilding any of the existing buildings or to 
“remove the old buildings and erect new build- 
“ings on any real estate belonging in whole or 
“in part to me or owned in common by me or by 
“my Executors and Trustees with any other per- 
“son or to erect new buildings on any part of such 
“real estate which may be vacant or may become 
“vacant by reason of fire or otherwise. 

“ “And for the purpose of raising funds for such 
“improving building or rebuilding or for the pur¬ 
pose of equalizing differences in actual partition 
“or in the event of a sale in partition or otherwise 
“6f the whole or any part of my real estate for 
“the purpose of enabling my Executors and Trus- 
“tees to buy in or purchase the same or any part 
“thereof for the benefit of any of the trusts herein 
“created I fully authorize and empower my said 
“Executors and Trustees or such of them as shall 
“qualify and undertake the execution of this my 
“will and the survivors or survivor of them and 
“their successors in their discretion to sell and dis¬ 
pose of any of my personal estate also to nego¬ 
tiate and obtain a loan or loans on the real es¬ 
tate to be improved by the alteration of existing 
“buildings or the erection of new buildings or upon 
“such real estate so purchased including the part 
“or share now held by me for such time and for 
“such terms and for such rate of interest not ex¬ 
ceeding the legal rate as they shall deem advan¬ 
tageous and to secure the repayment of such loan 
“or loans by executing and delivering to the loanor 
“a bond or bonds or other evidence of indebtedness 
“binding my estate and to give good and sufficient 
“indenture or indentures of mortgage. The ex- 
“pense of procuring such loan or loans shall be 
“charged against the income of my estate.” 

“(Clause “Fifteenth” 2nd and 3rd paragraphs, 
will of Ogden Goelet).” 
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The will by failing to provide for accumulation obvi¬ 
ously intended and made a gift of the depreciation which 
would pass annually to the beneficiary and which with¬ 
out the power of sale the trustees could not defeat in her 
lifetime. This transfer of the capital exhaustion to the 
life beneficiary is specifically recognized in the provision 
for improvements to be made from sales of personalty 
or from loans rather than from an accumulated depre¬ 
ciation reserve. The provisions of the particular will 
clearly recognize the common law rule and grant to the 
sole life beneficiary, to the extent of the wear end tear 
of the corpus a transfer annually of part of the capital 
of the trust. j 

The capital nature of such transfers has been specifi¬ 
cally recognized in the recent case of Kate Fowler Merle- 
Smith vs. Commissioner (in the Second Circuit,j June 30, 
1930, 42 Fed. (2d) 837) in regard to depletion deductions 
distributed to life beneficiaries of a trust. Circuit Judge 
Augustus N. Hand, in his concurring opinion, says “the 
beneficiary in such case is receiving current distributions 
of capital from the trustees to the extent of the depletion 
sought to be allowed” and again “there was no oppor¬ 
tunity for setting up a depletion account and the trustees 
to the extent of the depletion were distributing j agents of 
current realizations of capital.” 

Quoting from the same opinion, 

“While the beneficiary of a trust could riot deduct 
capital losses from his income for the purpose of 
arriving at the net taxable amount {Baltzell v. 
Mitchell, 3 Fed. (2d) 438) there seemsj to be no 
sufficient reason why depletion of the corpus 
should not be allowed, for to that extent, there 
is no receipt of income. 

“The distribution in the cases before us was to 
the extent of an allowance for depletion not a 
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payment of income but a transfer of capital which 
ought not to be taxed under income tax statutes, 
because the amendment to the constitution only 
provides for the taxation of income and the stat¬ 
utes themselves purport to go no further.” 

In United States v. Ludey (274 U. S. 295) the Supreme 
Court shows that depletion and depreciation are, in na¬ 
ture, the : same. In discussing the latter it is said (at 
p. 300): 

“The depreciation charge permitted as a deduc¬ 
tion from the gross income in determining the 
taxable income of a business for any year repre¬ 
sents the reduction, during the year, of the capital 
assets (corpus) through wear and tear of the plant 
used. * * * The theory underlying this allowance 
for depreciation is that by using up the plant a 
gradual sale is made of it. The depreciation 
charged is the measure of the cost of the part 
which has been sold.” 

Further on in discussing depletion it is said (at p. 303): 

“The proviso limiting the amount of the deduc¬ 
tion for depletion to the amount of the capital 
invested shows that the deduction is to be re¬ 
garded as a return of capital * * *.” 

In view of this opinion it is clear that in the case of 
the present trust the amount of the wear and tear of 
the buildings is not income but a “return of capital;” 
the proceeds of the “gradual sale” of a part of the cap¬ 
ital assets, corpus of the trust. As is apt.ly stated by Jus¬ 
tice Hand (in Merle-Smith v. Commissioner, supra) “the 
trustees to the extent of the depletion (wear and tear 



15 


depreciation) were mere distributing agents of current 
realizations of capital.” 

In the recent decision of the U. S. Supreme Court in 
Burnet v. Whitehouse (75 L. Ed. Adv. Ops. 529)ian an¬ 
nual payment by a trust was held to be not taxable to 
the recipient beneficiary since it “was not one to be paid 
from income.” We submit that the receipt by the appel¬ 
lant in the present ease in 1920 from the trust’s wear and 
tear depreciation was likewise not one to be paid from 
income, but under U. S. v. Ludey (274 U. S. 295) was 
paid from a return of capital, from a sum constituting the 
current realizations of capital. As such it is, under Bur¬ 
net v. Whitehouse, not taxable as income to the appellant 
for the year 1920. 

Thus the rule developed in the more recent decisions 
of the courts supports the Commissioner’s original con¬ 
clusion (T. B. R. 56—2 C. B. 185) that the distribution 
of the depreciation or depletion of a trust is a transfer of 
capital and is not taxable as income to the beneficiary. 


Effect of the rule of the later cases upon 
earlier decisions. 


The only court decision relied upon by the Board in 
its memorandum opinion is Roxhurghe v. United States 
(64 Ct. Cls. 223) which covers the present appellant’s 
taxes for the years 1917, 1918 and 1919. That opinion, 
however, was rendered November 7, 1927, and became 
final February 6, 1928, long prior to the decision of the 
Supreme Court in Burnet v. Whitehouse (supra, ren¬ 
dered April 13, 1931) and that of the second circuit in 
Merle-Smith v. Commissioner (supra, rendered June 30, 
1930). That court, therefore, did not have the benefit 
of the excellent analysis made by Justice Augustus Hand 
of the capital nature of the distribution, nor of the first 






16 


pronouncement of the Supreme Court of the rule that 
amounts paid by a trust from sources other than its in¬ 
come do not constitute taxable income to the beneficiary 
receiving such payments. 

The Court of Claims had failed to look to the capital 
source of the payments in reaching its decision. It said 
(at p. 230) “But if this depreciation be paid over to the 
beneficiary for life and the amount of it be deducted from 
her taxable income, of what possible benefit has it been 
to the estate or those ultimately succeeding to the cap¬ 
ital or corpus of the estate.” 

The Court of Claims quite apparently failed to give any 
attention to the terms of the particular trust instrument 
and based its decision on the erroneous conception that 
it is inequitable to eliminate the depreciation in deter¬ 
mining the income of the life beneficiary. Congress has 
since pointed out, however, in Section 23 (k) of the Reve¬ 
nue Act of 1928, (discussed in full hereinbelow) that such 
elimination is equitable and the denial would be an un¬ 
reasonable hardship. 

In the report of the Senate Committee on Finance on 
such bill, dated May 1, 1928 (Senate Report No. 960, 
70th Congress, 1st Session) it is said (at p. 20): 

“Sec. 23 (K) and (L) Depreciation and Deple¬ 
tion Life estates and trusts. 

The House bill makes no change in existing law 
with respect to these deductions. The committee 
proposes to amend and clarify the law governing 
the manner in which the deductions shall be ap¬ 
portioned as between life tenant and remainder¬ 
man or trustee and beneficiary. There is uncer¬ 
tainty and considerable hardship in these two 
classes of cases under the existing law. 
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“In the case of the life tenant and remainder¬ 
man the bill provides that the deduction for de¬ 
preciation shall be computed as if the life tenant 
were the absolute owner of the property- * * * 
In the case of property held in trust, the; allow¬ 
able deduction is to be apportioned * *|* For 
example, if the trust instrument provides that the 
income of the trust computed without regard to 
depreciation shall be distributed to a named bene¬ 
ficiary, such beneficiary will be entitled to the 
depreciation allowance to the exclusion of the 
trustee * * * The bill contains similar provisions 
as to the deduction for depletion.” 

Here the Congress expresses an intent to “clarify the 
law governing the manner in which the deductions shall 
be apportioned” because under the existing interpretation 
“there is uncertainty and considerable hardship.” By 
considering depletion and depreciation together Congress 
recognizes their similar nature. The denial to both the 
trustee and the beneficiary of any effective elimination 
of the depletion or depreciation actually sustained ap¬ 
pealed to Congress as inequitable and an unreasonable 
“hardship,” in proposing to tax in the aggregate more 
income than was existent. From the decision of the 
Supreme Court in United. States v. Ludey (274 U. S. 295 
—decided May 16, 1927) explaining the nature of deple¬ 
tion and depreciation as a return of capital, Congress 
must have realized that there was “uncertainty!’ as to 
the legality of endeavoring to tax the recipients of such 
exhaustion of capital. The illegality of an effort! to tax 
such transfers of capital is now scarcely an uncertainty 
since the clarifying opinion of Justice Hand in Merle- 
Smith v. Commissioner, quoted above, and the decision 
of the Supreme Court in Burnet v. Whitehouse. 

Clearly the only test laid down by the Supreme Court 
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in Burnet v. Whitehouse (75 L. Ed. Adv. Ops. 529) is 
whether the payments are to be made from income or 
from capital of the trust. The effect of the capital pay¬ 
ments upon the trust or the ultimately succeeding re- 
mainderfaien, the Supreme Court evidently considers to 
be immaterial. Admittedly the payments made by the 
trust from its wear and tear depreciation are not from 
its income but from a reduction of the corpus by reason 
of the wasting of the assets due to exhaustion. Exam¬ 
ining the source of these payments under Burnet v. 
Whitehouse would now require the Court of Claims to 
reach the contra conclusion that the depreciation re¬ 
ceived by the beneficiary was not taxable income to her 
since not paid from the income but from the wasting 
capital of the trust. 

The only expression of this court upon the present 
question is in Whitcomb v. Blair (58 App. D. C. 104) 
rendered April 2, 1928, long prior to thfe decision of the 
U. S. Supreme Court in Burnet v. Whitehouse (Supra) 
in April, 1931, and that of the second circuit in Merle- 
Smith v. Commissioner (42 Fed. (2d) 837) in June, 1930. 
As a consequence this court in reaching its decision, in 
a theretofore undeveloped field of law, that amounts re¬ 
ceived from the exhaustion, wear and tear of a trust were 
taxable as income to the beneficiaries, had not had the 
benefit of that Supreme Court decision nor of the reason¬ 
ing in those opinions. 

Further, the decision in the Whitcomb case indicates 
that the decedent in establishing the trust there in issue 
granted to the appellant only a share of the income from 
the trust and gave no recognition to the annual distribu¬ 
tion of the exhaustion. The particular will in the pres¬ 
ent case, as pointed out above, clearly recognized the 
common law rule and granted to the sole life beneficiary 
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to the extent of the annual wear and tear of corpus, a 
transfer of part of the capital of the trust. 

This court appears also to have relied, in Whitcomb v. 
Blair, upon the decision in Baltzell v. Mitchell (3 Fed. 
(2d) 428) in which the first circuit court held that losses 
upon sales of assets, corpus of the trust, do not affect 
the beneficiary’s distributive share of the income. There 
is a clear distinction, however, between the nature of 
such losses and the depreciation deduction. In a loss 
upon a sale of part of the corpus of a trust, the capital 
to the extent of the loss is gone and obviously cannot 
be distributed to the beneficiary. The trust instrument 
did not and could not provide for the distribution of non¬ 
existing capital. The recipient in Baltzell v. Mitchell, 
therefore, did not and could not receive part of the cap¬ 
ital of the trust. 

Depreciation, as pointed out in U. S. v. Ludey, how¬ 
ever, is a return of capital, and when the deduction is 
made a sum of capital is returned to, and is in thfe pos¬ 
session of, the trust. The common law and the par¬ 
ticular will in the present case recognize the return of 
capital to the trust by depreciation and provide for its 
distribution to the beneficiary. The trust can and does 
distribute the amount of the depreciation to the bene¬ 
ficiary thereby effecting a transfer to her of part of the 
capital of the trust. 

This court, in Whitcomb v. Blair (58 App. D. C. 104) 
appears to have been swayed by the consideration that 
the reduction of corpus for depreciation would fall upon 
the remaindermen and not upon the life benefiqiaries, 
in reaching its decision. We submit, however, that there 
is nothing inequitable in that situation because of the 
inherent nature of a life interest with remainder over 
as pointed out above in discussing the common law rule. 
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The will originally contemplates, and the very nature of 
the estate requires, a reduction of corpus by depreciation 
against the interest of the remainderman, and grants the 
annual transfer of that capital to the life beneficiary. 

Furthermore, Congress in preparing the Revenue Act 
of 1928 (Sec. 23 (k) & (1)) has declared in the report 
of the Senate Committee on Finance (Senate Report No. 
960, 70th Congress, 1st Session at p. 20) that the denial 
to both the trustee and the life beneficiary of any effec¬ 
tive elimination of the depreciation is inequitable and 
an unreasonable hardship. Obviously the pronouncement 
of Congress in this report, dated one month after the 
opinion in Whitcomb v. Blair, was not available to this 
Court ih reaching that decision. Where all the income 
is distributed (as in the present case) to a named bene¬ 
ficiary, the report states that the entire depreciation is 
to be eliminated from her income. Thus Congress, after 
mature consideration and fifteen years experience in tax¬ 
ing incomes, has decided that the effort to impose a tax 
upon the receipt of the depreciation by a life beneficiary 
(for which the Commissioner contends in the present 
case) is inequitable and imposes an unreasonable hard¬ 
ship. 

The interest upon which the reduction of corpus falls, 
however, is not controlling. Incidental detriment re¬ 
quired by the inherent nature of the interests, the Su¬ 
preme Court has held, does not affect the result. In 
Burnet v. Whitehouse (75 L. Ed. Adv. Ops. 529) a simi¬ 
lar reduction of corpus by the annuity payments would 
clearly fall upon the remaindermen and yet the Supreme 
Court nevertheless held that the annual amount received 
by the beneficiary was not taxable as income to her since 
“not one to be paid from income” of the trust. This 
court has followed this decision of the Supreme Court in 
Commissioner v. D’Aramon (1931,_App. D. C._). 
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The payments by a trust from its wear and tear de¬ 
preciation are even more clearly not made from its net 
income, than the annuity paid Mrs. Whitehouse was not 
from that trust’s income; here the depreciation payments 
are always from a reduction of corpus by reason of the 
“wasting” of the assets, and cannot be even occasionally 
paid from income as was the annuity of Mrs. Whitehouse. 
When the decision of the Supreme Court in Burnet v. 
Whitehouse is exactly applied to the present ckse, it 
would be held that the payment from the wear apd tear 
depreciation of the trust “was not one to be paid from 
income.” Consequently under this decision of the Su¬ 
preme Court the annual receipt of the capital exhaustion 
of the trust was not taxable as income to the appellant. 


Summary. 

In summary of the foregoing we submit: (1) that 
the depreciation deducted by the trust in computing its 
net income constitutes a return of capital due to the wast¬ 
ing of the assets ( U. S. v. Ludey, 274 U. S. 295); (2) that 
the trustees in transferring this capital sum to the bene¬ 
ficiary were to the extent of the depreciation mere dis¬ 
tributing agents of current realizations of capital (Merle- 
Smith v. Commissioner, 42 Fed. (2d) 837 and T. B. R. 
56, 2 C. B. 185); and (3) that the receipt by the bene¬ 
ficiary of a sum which is “not one to be paid from in¬ 
come” of the trust is not taxable as income to the bene¬ 
ficiary ( Burnet v. Whitehouse, 75 L. Ed. Adv. Ops. 529. 

and Commissioner v. D’Aramon, 1931, _App. D. C. 

— ). 

Accordingly the amounts received by the present ap¬ 
pellant under the terms of the particular trust constitut¬ 
ing the capital exhaustion of the corpus due to deprecia¬ 
tion of the buildings were, under Section 219 of the:Reve¬ 
nue Act of 1918, not taxable as income to her for the 
year 1920. 
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(2) In the event that the sum received constituting the wear 
and tear of the buildings of the trust be reportable by the 
beneficiary, a deduction to the beneficiary for such exhaus¬ 
tion is required, in order that a transfer of capital be not 
taxed as income. 

The term “property” with respect to interests in real 
estate, in the treaty by which the United States acquired 
Louisiana, as defined in Bryan v. Kennett (113 U. S. 
179, headnote) “comprehends every species of title, in¬ 
choate Or complete, legal or equitable, and embraces 
rights which lie in contract, executory as well as exe¬ 
cuted.” Certainly the term “property” in the Revenue 
Acts is entitled to no greater dignity and is given no more 
restricted meaning. 

Accordingly the interest of the appellant as sole life 
beneficiary of the trust in the 88 or more buildings com¬ 
prised in the corpus was “property.” Jt was property 
which she used in securing herself an income. It was an 
interest in buildings used in the business of renting im¬ 
proved real estate. As such life beneficiary she was en¬ 
titled, as discussed under the preceding caption, to waste 
the buildings to the extent- of ordinary wear and tear. 
She was entitled to, and did receive annually, the entire 
net rentals of such real estate, and her equitable property 
sustained annually the entire exhaustion, wear and tear. 
She received the rentals only because of her “property” 
in the trust. 

Under the Revenue Act of 1918 her net income is to 
be computed in part as follows: 

“Sec. 212 (a) That in the case of an individual 
the term ‘net income’ means the gross income as 
defined in section 213 less the deductions, allowed 
by section 214. 

***** 

“Sec. 214 (a) That in computing net income 
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there shall be allowed as deductions: * t * 

(8) A reasonable allowance for the exhaustion, 
wear and tear of property used in the trade or 
business, including a reasonable allowance tor 
obsolescence;” j 

The stipulated sum of $64,547 for the year 1920 (|r. 11) 
is the reasonable allowance for wear and tear of the un¬ 
divided one-half interest in the buildings legal title to 
which was in the trustees. The trustees, however, hold 
only for her during her lifetime and the entire anil only 
present interest in possession and enjoyment was her 
equitable property so long as she lived. Her brother 
received the other one-half undivided interest in the same 
buildings under the same will in fee. He receives an 
identical one-half of the net rentals when they are| divid¬ 
ed ; he is clearly entitled under the statute to an equal al¬ 
lowance for wear and tear and undoubtedly is allowed such 
deduction in determining his income tax liability. He is 
allowed this money as a deduction in determining his net 
taxable income even though he is perfectly free td spend 
it or do anything he wants to with it and is under n|o com¬ 
pulsion to establish a reserve for depreciation or any 
other purpose, nor must he use it as a fund to pay his 
share of the cost of betterments or new buildings. The 
appellant’s equitable life estate entitles her to ah equal 
one-half of the net rentals each year and should corre¬ 
spondingly entitle her to a like annual deduction fqr wear 
and tear. 

This is the expressed intention of the most recent reve¬ 
nue legislation. In the Revenue Act of 192S it is pro¬ 
vided in section 23 in regard to allowable deductions, 


“(k) Depreciation. A reasonable allowance 
for the exhaustion, wear and tear of property used 
in the trade or business, including a reasonable 
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allowance for obsolescence. In the case of prop¬ 
erty held by one person for life with remainder 
to another person, the deduction shall be com¬ 
puted as if the life tenant were the absolute owner 
of the property and shall be allowed to the life 
tenant. In the case of property held in trust the 
allowable deduction shall be apportioned between 
the income beneficiaries and the trustees in ac¬ 
cordance with the pertinent provisions of the in¬ 
strument creating the trust, or in the absence of 
such provisions, on the basis of the trust income 
allocable to each. 

“(1) Depletion.” * * * (contains a provision in 
precisely the same language in regard to trusts.) 

We submit that this statute merely defines a reason¬ 
able mdthod of allocation of the allowable deduction for 
wear and tear in the case of property held in trust, pro¬ 
vision for which has always been made since the first in¬ 
come tax act of 1913. In the case of Merle-Smith v. 
Commissioner (42 Fed. (2d) 837) the parallel provision 
in regard to the depletion of property in trust is, in the 
opinion of Justice Augustus N. Hand, held to be “declara¬ 
tory of existing law.” He reaches this conclusion since 
“The distribution (to the life beneficiaries) in the cases 
before us was to the extent of an allowance for depletion 
not a payment of income but a transfer of capital which 
ought not to be taxed under income tax statutes * * 

In U. S. v. Ludey (274 U. S. 295) as we have quoted 
above, the deduction for depreciation equally represents 
a return of capital. In discussing the nature of depre¬ 
ciation the Board of Tax Appeals has said (Appeal of 
Even Realty Co., 1 B. T. A. 355) at p. 360: 

“* * * the value of the building was in part 
used up during that period, and the rents received 
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were attributable, before the discovery of income, 
to the reimbursement of the owner for such cap¬ 
ital exhaustion or loss * * 


Because of this capital nature of the depreciation de¬ 
duction, the one who receives the annual rentals must 
be allowed the deduction for wear and tear or a “transfer 
of capital” would be taxed under income tax statutes. 
The Supreme Court has frequently said that only income 
and not capital payments may be taxed under such 
statutes. 


Doyle v. Mitchell, 247 U. S. 179, 185, 188. 
Eisner v. Macomber, 252 U. S. 189. 

Burnet v. Whitehouse, 75 L. Ed. Adv. Ops. 529. 


In Rose v. Grant (39 Fed. (2d) 338) the Circuit Court 
affirmed the deduction of depreciation, to a legal life ten¬ 
ant of a building, for the years 1920, 1921, and 1922, 
although the specific statutory provision for the alloca¬ 
tion of depreciation to such life tenant appears first in 
the Revenue Act of 1926. (Sec. 214 (a) (8).) After 
being granted a writ of certiorari in the above case, the 
petition was recently dismissed by the Supreme Court 
on March 2, 1931, on motion of the Solicitor General. 
This case should, therefore, conclusively support the 
proposition that, under the terms of Section 214 (|a) (8) 
of the Revenue Act of 1918, the one, who by reason of 
a life interest receives the rentals of a building, is en¬ 
titled to the deduction for the wear and tear of such 
building. 


The district court in its opinion in the above cise (24 
Fed. (2d) 115), relying upon Lynch v. Alworth-Stpphens 
Co. (267 U. S. 364) said that “the interest of both (the 
life tenant and remaindermen) were affected anil that 
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the deduction should be allocated in proportion to the 
interest of each severally considered. * * *” In discussing 
the detailed allocation of the allowance the court said 
“it is unnecessary to the ruling on those demurrers to 
now fix the exact basis of apportionment between life 
tenant and remainderman. Light on what has always 
been equitable may, on trial, be got from the regulations 
adopted under the Act of 1926 and from experience with 
them.” The circuit court affirmed the allowance made 
to the life tenant by the district court. 

The regulations in regard to the allocation of the deduc¬ 
tion for wear and tear of property held in trust first ap¬ 
pear in Treasury Regulations 74 issued under the Reve¬ 
nue Act of 1928. Upon the authority of Rose v. Giant 
we may look to these regulations to determine what allo¬ 
cation of the allowable deduction has always been equi¬ 
table under the prior revenue acts. In Article 201 of 
Regulations 74 it is provided: 

“For example, if the trust instrument provides 
that the income of the trust computed without 
regard to depreciation shall be distributed to a 
named beneficiary, such beneficiary will be en¬ 
titled to the depreciation allowance to the exclu¬ 
sion of the trustee * * 

This example exactly covers the trust at present under 
consideration. Under the regulation quoted the appel¬ 
lant is entitled to deduct the entire amount of wear and 
tear, as a proper apportionment of the amount that is 
deductible under the Revenue Act of 1918. The alloca¬ 
tion of the deduction for wear and tear to the beneficiary 
receiving the total distributions of the trust is clearly 
grounded upon the fundamental proposition that depre¬ 
ciation is a return of capital ( U. S. v. Ludey. 274 U. S. 
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295) and that the trustees were, to the extent of the 
depreciation allowance, mere distributing agents of cur¬ 
rent realizations of capital ( Merle-Smith v. Commission¬ 
er, 42 Fed. (2d) 837). 

Accordingly, we submit that the stipulated amount for 
the wear and tear of the buildings held in trust is de¬ 
ductible under the provisions of Sections 212 and 214 
(a) (8) of the Revenue Act of 1918. These provisions 
apply alike to trusts and to individuals who are benefi¬ 
ciaries. If the beneficiary be required to report in her 
return for 1920 the payments made by the trust from 
the wear and tear depreciation actually sustained, appor¬ 
tionment of the allowable deduction for wear and tear 
to the beneficiary is required by the 1918 Act, in order 
that a transfer of capital may not be taxed under an 
income tax statute. This is the reasonable construction 
of the apportionment of the allowable deduction for wear 
and tear contained in Article 201 of Regulations 74, Any 
other construction of the 1918 Act, if the capital distri¬ 
bution is to be reported, would render the statute uncon¬ 
stitutional and void. This court should adopt the reason¬ 
able construction whereby the intent of Congress ex¬ 
pressed in the statute is kept within constitutional 
bounds. 
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SUMMARY 

We believe it is more direct, as set out under the first 
caption of this brief, to eliminate the amounts received 
from the trust’s wear and tear depreciation as “transfers 
of capital,” not required to be reported by the beneficiary 
receiving them. ( Burnet v. Whitehouse, 75 L. Ed. Adv. 
Ops. 529.) This is in accord with the plain language and 
clear intent of the 1918 Act in taxing the beneficiary only 
upon her distributive share of the net income of the trust. 

If Congress, however, desires such receipt of capital to 
be reported by the beneficiary, with an offsetting alloca¬ 
tion of the deduction for wear and tear depreciation, we 
can see no constitutional objections. But if the act be 
interpreted to require the inclusion of such capital trans¬ 
fers without deduction for the capital allowance for wear 
and tear, the tax would be imposed upon capital and not 
income to the extent of the trust’s wear and tear depre¬ 
ciation reported by the beneficiary. This is beyond the 
scope of an income tax statute (Justice Hand in Merle- 
Smith v. Commissioner, 42 Fed. (2d) 837). 

Accordingly, the interpretation under Rose v. Grant 
(24 Fed. (2d) 115) must be accepted that the distribu¬ 
tions are reported subject to the deduction for deprecia¬ 
tion, or Justice Hand must be followed in excluding such 
transfers entirely as distributions of capital and not in¬ 
come, not to be reported in the return of the beneficiary 
under Burnet v. Whitehouse (75 L. Ed. Adv. Ops. 529) 
if the statute is to be found constitutional and proper. 
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CONCLUSION 

j 

We submit that in either event the sum of $64,547.00 
transferred to the appellant from the trust’s wear and 
tear depreciation did not increase her taxable income 
above the amount reported in her return for the year 
1920. Accordingly, the decision of the Board of Tax 
Appeals should be reversed and the cause remanded to 
the Board with direction to reduce the deficiency found 
by it of $46,318.59 (R. 30) by deducting therefrom the 

sum $40,414.00 stipulated to be in issue in regard: to the 
wear and tear depreciation of the said buildings (|R. 11) 
and find that a deficiency of only $5,904.59 was due from 
the appellant for the year 1920. 

Respectfully submitted, 

Frederick L. Pearce, 
Counsel for Appellant. 

Of Counsel, 

Clark, Reynolds & Hines, 

165 Broadway, 

New York City. 

KixMiller, Baar & Morris, 

730 Fifteenth Street, N. W., 

Washington, D. C. 

September 1, 1931. 
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In the Court of Appeals of the District of 
Columbia 

No. 5360 

Maky Roxburghe, appellant 

V. 

David Burnet, Commissioner op Internal Rev- 
enue, appellee 

APPEAL FROM TEE EXITED STATES BOARD OF TAX 
APPEALS 

•RRTRF for tttp. APPELLEE 

PREVIOUS OPINION 

The only previous opinion in the present ease is 
that of the United States Board of Tax Appeals 
(R. 29), which was not reported. 

JURISDICTION 

The appellant, Mary Roxburghe, is a nonresi¬ 
dent of the United States, a citizen and subject of 
the Kingdom of Great Britain. (R. 9.) 

The appeal in the above-entitled cause involved 
income taxes for the calendar year 1920 in the 
amount of $40,414. (R. 10.) The decision (order 
(i) 
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of redetermination) of the United States Board 
of Tax Appeals was entered June 30,1930. (R. 30.) 
The case is brought to this court by a petition for 
review filed December 29, 1930 (R. 30-33), pursu¬ 
ant to Sections 1001,1002, and 1003 of the Revenue 
Act of 1926, c. 27, 44 Stat. 9,109, 110. 

QUESTION PRESENTED 

Is a life beneficiary under a trust, the income 
of which is distributable periodically, permitted to 
reduce the amount of the distributive share for 
1920 by a deduction for depreciation on properties 
forming the corpus of the trust ? 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1918, c. 18, 40 Stat. 1057: 

Sec. 212. (a) That in the case of an in¬ 
dividual the term “net income” means the 
gross income as defined in section 213, less 
the deductions allowed by section 214. 

Sec. 213. That for the purposes of this 
title (except as otherwise provided in sec¬ 
tion 233) the term “gross income”— 

(a) Includes gains, profits, and income 
derived from salaries, wages, or compensa¬ 
tion for personal service (including in the 
case of the President of the United States, 
the judges of the Supreme and inferior 
courts of the United States, and all other 
officers and employees, whether elected or 
appointed, of the United States, Alaska, 
Hawaii, or any political subdivision thereof, 
or the District of Columbia, the eompensa- 
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tion received as such), of whatever kind and 
in whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or 
sales, or dealings in property, whether real 
or personal, growing out of the ownership or 
use of or interest in such property; also from 
interest, rent, dividends, securities, or the 
transaction of any business carried oh for 
gain or profit, or gains or profits and income 
derived from any source whatever. The 
amount of all such items shall be included in 
the gross income for the taxable year in 
which received by the taxpayer, unless, under 
methods of accounting permitted under sub¬ 
division (b) of section 212, any such am 
are to be properly accounted for as 
different period; * * *. 

Sec. 214. (a) That in computing net in¬ 
come there shall be allowed as deductions: 
***** 

(8) A reasonable allowance for the ex¬ 
haustion, wear, and tear of property used in 
the trade or business, including a reasonable 
allowance for obsolescence; 

Sec. 219. (a) That the tax imposed by 
sections 210 and 211 shall apply to the in¬ 
come of estates or of any kind of property 
held in trust, including— 

(1) Income received by estates of de¬ 
ceased persons during the period of admin¬ 
istration or settlement of the estate; 

(2) Income accumulated in trust for the 
benefit of unborn or unascertained persons 
or persons with contingent interests; 
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(3) Income held for future distribution 
under the terms of the will or trust; and 

(4) Income which is to be distributed to 
the beneficiaries periodically, whether or not 
at regular intervals, and the income col¬ 
lected by a guardian of an infant to be held 
or distributed as the court may direct. 

(b) The fiduciary shall be responsible for 
making the return of income for the estate 
or trust for which he acts. The net income 
of the estate or trust shall be computed in 
the same manner and on the same basis as 
provided in section 212, except that there 
shall also be allowed as a deduction (in lieu 
of the deduction authorized by paragraph 
(11) of subdivision (a) of section 214) any 
part of the gross income which, pursuant to 
the terms of the will or deed creating the 
trust, is during the taxable year paid to or 
permanently set aside for the United States, 
any State, Territory, or any political sub¬ 
division thereof, or the District of Columbia, 
or any corporation organized and operated 
exclusively for religious, charitable, scien¬ 
tific, or educational purposes, or for the pre¬ 
vention of cruelty to children or animals, no 
part of the net earnings of which inures to 
the benefit of any private stockholder or indi¬ 
vidual ; and in cases under paragraph (4) of 
subdivision (a) of this section the fiduciary 
shall include in the return a statement of 
each beneficiary’s distributive share of such 
net income, whether or not distributed be¬ 
fore the close of the taxable year for which 
the return is made. 
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(c) In cases under paragraph (1), (2), 
or (3) of subdivision (a) the tax shall be im¬ 
posed upon the net income of the estate or 
trust and shall be paid by the fiduciary, ex¬ 
cept that in determining the net income of 
the estate of any deceased person during the 
period of administration or settlement there 
may be deducted the amount of any income 
properly paid or credited to any legatee, 
heir or other beneficiary. In such cases the 
estate or trust shall, for the purpose of the 
normal tax, be allowed the same credits as 
are allowed to single persons under section 
216. 

(d) In cases under paragraph (4) of sub¬ 
division (a), and in the case of any income 
of an estate during the period of adminis¬ 
tration or settlement permitted by subdi¬ 
vision (c) to be deducted from the net in¬ 
come upon which tax is to be paid by the 
fiduciary, the tax shall not be paid by the 
fiduciary, but there shall be included in com¬ 
puting the net income of each beneficiary his 
distributive share, whether distributed or 
not, of the net income of the estate or trust 
for the taxable year, or, if his net income for 
such taxable year is computed upon the basis 
of a period different from that upon the basis 
of which the net income of the estate or trust 
is computed, then his distributive share of 
the net income of the estate or trust for any 
accounting of such estate or trust eliding 
within the fiscal or calendar year upon the 
basis of which such beneficiary’s net income 
is computed. In such cases the beneficiary 
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shall, for the purpose of the normal tax, be 
Allowed as credits in addition to the credits 
allowed to him under section 216, his propor¬ 
tionate share of such amounts specified in 
subdivisions (a) and (b) of section 216 as 
are received by the estate or trust. 

Treasury Department Begulations 45: 

Aet. 347. Estates and trusts which can not 
he treated .—In the case of certain estates 
and trusts it is recognized that the estate or 
trust can not be treated as a unit for income- 
tax purposes and may represent an aggre¬ 
gate of distinct interests to all of which the 
fiduciaries are responsible; in such cases the 
procedure stated in this article should gov¬ 
ern. The following are recognized as cases 
which can not be treated as a unit and must, 
therefore, be governed by this article: (a) 
When there is income distributable periodi¬ 
cally and also income which is to be accumu¬ 
lated in trust, held for future distribution, 
or added to the corpus; (b) when there is 
income distributable periodically and also 
income (according to the Federal income- 
tax statutes and regulations) which is not 
distributable periodically under State law, 
e. g., gains from sale of capital assets; (c) 
when there is income distributable periodi¬ 
cally and deductions (according to Federal 
income-tax statutes and regulations) which 
are not deductible under State law from the 
distributable income, e. g., losses from the 
sale of capital assets, depletion, depreciation. 
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In ascertaining whether an estate or trust 
comes within any one of the cases just 
enumerated, the provisions of the Federal 
statutes and regulations—rather than the 
provisions of the will or trust and the provi¬ 
sions of State laws—shall determine! what 
items constitute taxable gross income dr al¬ 
lowable deductions; the provisions df the 
will or trust and of State laws shall deter¬ 
mine the allocation of items of gross income 
or deduction; that is, to which of the differ¬ 
ent interests making up the whole such j items 
shall be charged or allowed. In eases which 
are to be treated under this article, the!items 
of gross income and deduction as determined 
by the Federal income-tax statutes and regu¬ 
lations must be scrutinized and classified in 
accordance with the provisions of the will or 
trust or rules of local law into two classes, 
one subject to the procedure specified ip sub¬ 
division (c) of section 219, and the otter to 
the procedure specified in subdivision (d) 
of section 219. The result will be that the 
beneficiary to whom income is to be distrib¬ 
uted periodically must include in computing 
his net income the amount actually distrib¬ 
utable to him (except exempt income) even 
though the aggregate of the distributive 
shares should be larger than the net income 
of the estate or trust computed as a unit. 
Any gain, profit, or income which is not 
periodically distributable, must be included 
in computing the net income of the estate or 
trust so that the fiduciary will pay the tax 

82563—31-2 
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upon any excess of the net income of the 
estate or trust computed as a unit over the 
aggregate distributive shares. 

For example, a trust is created the income 
of which is distributable periodically for the 
life of the beneficiary, the remainder over 
to others. The trust has the following items 
of income: Rent, $3,000; interest, $2,000; 
gain on sale of capital assets, $1,500; cash 
dividend, $1,000; and deductions, general 
expenses (all deductible from distributable 
income), $700; depreciation, $300; loss on 
sale of capital assets, $3,000. Under the 
terms of the trust $5,300 will be distributed 
to the beneficiary, viz, rent, $3,000; plus in¬ 
terest, $2,000; plus dividend, $1,000; less gen¬ 
eral expenses, $700. The gain and loss on 
the sale of capital assets will be considered 
capital items affecting the corpus only, and 
the items of depreciation will not affect the 
amount to be distributed, there being no rule 
of State law or provision of the trust requir¬ 
ing this deduction from distributable in¬ 
come. In such a case the fiduciary must re¬ 
port on form 1041 showing a net income for 
the trust of $3,500, and must show as the 
distributive share of the beneficiary the 
$5,300 to which he is entitled. The benefi¬ 
ciary must account for the amount actually 
distributable to him as income, viz, $5,300, 
as provided in section 219 (d), and will be 
entitled to a credit of $1,000 on account of 
the dividends in computing the normal tax, 
but not to any deduction on account of de¬ 
preciation or capital losses. 
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If there had been no loss on the sale of 
capital assets, so that the net income of the 
estate or trust was $6,500, form 1041 should 
show the distributive share of the beneficiary 
as $5,300 and the distributive share of the 
fiduciary as $1,200; and the fiduciary should 
file a separate return on form 1040A, re¬ 
porting $1,200 for taxation. 

STATEMENT OF FACTS 

The facts were stipulated before the United 
States Board of Tax Appeals as follows (R. 9-11) : 

I. Taxpayer, Mary Roxburghe, is, and at all 
times hereinafter mentioned was, a citizen and sub¬ 
ject of the Kingdom of Great Britain, which is a 
Government that accords to citizens of the United 
States the right to prosecute claims against it, the 
Government of the Kingdom of Great Britain, in 
its courts. 

II. For the calendar year 1920, and prior and 
subsequent thereto, income-tax returns covering all 
income received by taxpayer from sources within 
the United States, including the rents, issues, and 
profits received by her from the trust properties 
referred to in Paragraph IY hereof, were filed with, 
and all taxes respectively shown thereon were paid 
to, the Collector of Internal Revenue of the Second 
District of New York, at his office in New York, 
New York. 

III. The taxes in contoversy are income taxes 
for the calendar year 1920. The amount of defi¬ 
ciency in tax proposed by the Commissioner for that 
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year is $46,318.59. The taxpayer appeals from so 
much of the said deficiency as equals the sum of 
$40,414. 

IY. The taxpayer is the daughter of Ogden 
Goelet, deceased, and of Mary R. Goelet. The 
taxpayer was bom on the 6th day of October, 1878, 
and her father, Ogden Goelet, died on the 27th day 
of August, 1897. The petitioner at all times herein 
mentioned received the net rents, issues, and profits 
of a trust created under the terms of the will of 
the said Ogden Goelet. A true copy of the said 
will is annexed hereto, as Exhibit A, and is hereby 
made a part hereof. The trust provides, among 
other things, that the taxpayer is to receive the 
net rents, issues, and profits therefrom for and 
during the term of her natural life with remainder 
over, as provided by the terms of the said will. 
The corpus of said trust consists in part of an 
undivided one-half interest in certain real estate 
in the City of New York of which the trustees are 
seized as cotenants (holding the legal title only) 
with taxpayer’s brother, Robert Goelet, who is the 
owner in fee simple of an undivided one-half 
interest in said real estate. Upon said real estate 
are upward of 88 buildings of various types and 
ages. The net rentals therefrom to the extent of 
one-half thereof constitute the income upon which 
the taxes involved herein were assessed. 

V. Said trustees duly filed for the calendar year 
1920 a fiduciary tax return of the income from the 
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said trust created for the benefit of the said Mary 
Boxburghe. Said return set forth the gross income 
received from said trust properties and deducted 
therefrom payments for taxes, interest, repairs, and 
expenses of the administration of the trust, and also 
deducted therefrom an amount claimed for depre¬ 
ciation, as set forth in Paragraph YI hereof! 

VI. In the aforesaid return filed by the said trus¬ 
tees for the calendar year 1920 there was taken a 
deduction for depreciation for wear and tear on 
the aforesaid buildings at the average rate off 3%, 
calculated (with respect to said undivided one-half 
interest) upon the fair market value of said build¬ 
ings as of March 1, 1913, or, in the case of those 
acquired after said date, upon their actual cost. 
The amount so deducted for depreciation was the 
sum of $64,547. If the Board determines the de¬ 
preciation claimed as legally allowable the proper 
deduction therefor is the said sum of $64,547. 

VII. The sum of money represented by the de¬ 
duction of three per cent for depreciation set forth 
and claimed in the aforesaid return for the year 
named was not retained by the trustees under the 
will of Ogden Goelet, but was paid to and received 
by the taxpayer, so that no part of the amount 
claimed as deduction for depreciation was used for 
repairs or betterments, a deduction for the amount 
expended for repairs having been claimed in the 
aforesaid return for the said year and allowed upon 
the audit of such return. No deduction was claimed 
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or allowed for betterments as distinguished from 
repairs or upkeep. 

VIIL On September 28,1925, the Commissioner 
of Internal Revenue, upon an audit of taxpayer’s 
return for said year 1920, disallowed said deduc¬ 
tion for depreciation and certain other deductions 
claimed by taxpayer, and notified her of the assess¬ 
ment of an additional income tax for the said year 
amounting to the sum of $46,318.59, of which 
$40,414 was due to the Commissioner’s refusal to 
allow the aforesaid deduction for depreciation. 

SUMMARY OF ARGUMENT 

The appellant brought a suit in the Court of 
Claims, presenting the same issue that is presented 
in this case for taxable years immediately preced¬ 
ing the taxable year 1920 involved in this case, and 
the Court of Claims decided the case adversely to 
her contentions. Mary Roxburghe v. United States, 
64 Ct. Cls. 223, certiorari denied, 278 U. S. 598. 
Accordingly the instant case should be disposed of 
under the rule of stare decisis. 

Independently of the rule of stare decisis, it is 
clear that under the terms of the will creating the 
trust the taxpayer was entitled to the income from 
the trust, undiminished by depreciation. She is, 
therefore, required by Section 219 (d) of the Rev¬ 
enue Act of 1918 to report her full distributive 
share without deduction for depreciation. Mary 
Roxburghe v. United States, supra; Whitcomb v. 
Blair (D. C. App.), 25 F. (2d) 528; Bubbell v. 
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Burnet (C. C. A. 8th), 46 F. (2d) 446, certiorari 
denied, 283 U. S. 840; Codman v. Commilssioner 
(C. C. A. 1st), 50 F. (2d) 762. 

Section 23 (k) of the Revenue Act of 1928, c. 
852,45 Stat. 791, is not retroactive and has no bear¬ 
ing on the question here involved. j 

ABGUMENT i 

I /'I 

The case should be disposed of under the rule of stare 
decisis 

The case of Mary Roxburghe v. United States, 
64 Ct. Cls. 223, was a suit instituted by this appel¬ 
lant in the Court of Claims to recover income taxes 
for the years 1917, 1918, and 1919. That action 
presented the identical issue that is raised in the 
instant case, was tried on precisely the same facts, 
and as to the years 1918 and 1919 was controlled 
by the same statute, the sole difference between 
the two cases being that the year involved in the 
instant case is the year 1920. 

The Court of Claims decided the former Rox¬ 
burghe case adversely to the contentions which 
were made by the taxpayer at that time and are 
being repeated here. The Supreme Court denied 
certiorari, 278 U. S. 598. 

In view of those circumstances, we invoke the 
salutary rule of stare decisis, which has for its 
object uniformity, certainty, and stability in the 
law. 
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It would be difficult to find a case in which it 
would be more appropriate to invoke that principle 
than the ease at bar for the reason that the conclu¬ 
sion of the Court of Claims on the question involved 
in the Roxburghe case are similar to those reached 
by a number of other Federal courts which have had 
occasion to pass upon the same question, both be¬ 
fore and since that decision. 

Thus, in Whitcomb v. Blair, 25 F. (2d) 528, this 
Court held that under the Eevenue Act of 1918, the 
statute here involved, the beneficiary for life under 
a testamentary trust could not deduct from her dis¬ 
tributive share of the trust income an allowance for 
exhaustion, wear, and tear of the depreciable assets 
of the estate. To the sajne effect are Eubbell v. 
Burnet (C. C. A.J »Sth), 46 F. (2d) 446, certiorari 
denied, HSifuTs. 840; G odman v. Commission er 
(C. C. A. 1st), 50 F. (2d) 763; Kauf mcmn v. Com - 
missioner (C. C. A. 3rd), ^4 F. (2d^,144. See also 
Godman v. Miles (C. C. A. 4th), 28 F. (2d) 823, 
certiorari denied, 278 U. S. 654. Similarly, deduc¬ 
tions for capital losses have been disallowed to per¬ 
sons having a life interest in a trust. Baltzell v. 
Mitchell (C. C. A. 1st), 3 F. (2d) 428, certiorari 
denied, 268 U. S. 690; Abell v. Tait (C. C. A. 4th), 
■30 F. (2d) 54. ' 

The appellant suggests that there has been a de¬ 
parture from the principle established by these 
oases in such eases as Burnet v. Whitehouse, 283 
XT. S. 148; Merle-Smith v. Commissioner (C. C. A. 
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(2d), 42 F. (2d) 837, and Rose v. Grant (C. C r A.. 
5th), 39 F. (2d) 338; certiorari granted, 282 U. S. 
821; and petition dismissed on motion of the Gov¬ 
ernment, 283 U. S. 867. But not one of the eases- 
cited involved the question of an allowance! for 
depreciation on property constituting the cofpus 
of a trust to the life beneficiary under the trust and 
for other reasons which are set forth hereinafter,, 
they are distinguishable on the facts. 

II 


Independently of the rule of stare decisis it is clear! that 
the taxpayer in this case was entitled to the income 
from the trust undiminished by depreciation allowances 
and is required to report the full amount distributable 
to her without deduction for depreciation of the physical 
assets of the trust 


Section 219 (d) of the Revenue Act of jl918,. 
supra, directs that there shall be included in leom- 
puting the net income of each beneficiary that part 
of the income of the estate or trust for its taxable 
year which, pursuant to the instrument or order 
governing the distribution, is distributable to! such 
beneficiary, whether distributed or not. 

In the instant case the assets which werej sub¬ 
ject to the depreciation claimed by the appellant 
as a deduction were held by trustees under a! trust 
created by the will of her father, Ogden Goelet. 
(R. 10.) Under the terms of this trust the appel¬ 
lant is to receive the net rents, issues, and profits 
from the trust during the period of her life] with 
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a remainder over as provided by the terms of the 
will. (R. 10.) 

The corpus of the trust in part constitutes an un¬ 
divided one-half interest in certain real estate in 
the City of New York upon which are located 88 
buildings of various types and ages. (R. 10.) The 
trustees paid over to the appellant and she actually 
received the amount of net income from these build¬ 
ings undiminished by the amount of three per cent 
depreciation which was deducted in the fiduciary 
return of the trust. (R. 11.) 

Not only did the trustees distribute the net in¬ 
come from the property without deduction for de¬ 
preciation but it is clear that in so doing they 
complied with the will. There is no provision in 
the will as to depreciation, though there is as to 
repairs and improvements. Clause 13 of the will 
(R. 20-23) vests considerable discretion in the 
trustees in the matter of repairs and improvements 
of the residuary estate forming a part of the trust 
estate and Clause 12 as to another part of the trust 
estate provides (R. 20) : 

It is my will and I direct that said 
premises shall always be kept in good condi¬ 
tion and repair and I authorize said Execu¬ 
tors and Trustees to make all necessary im¬ 
provements and charge the expense of such 
repairs and improvements to the income of 
said trust estate. 

In view of the terms of the will, therefore, it is 
clear that the appellant was entitled to receive net 
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rentals from the real estate constituting the corpus 
of the trust without diminution for depreciation 
and the Court of Claims so held in the prior Rox¬ 
burgh^ case. The circumstances are likewise sim¬ 
ilar to those considered in the Whitcomb case, 
supra, where this Court held that the trustee was 
not entitled to withhold any part of the life tenant’s 
share of the income of the trust estate in order to 
make good the exhaustion, or wear and tear of the 
capital assets of the estate and that the distributive 
share to be reported was the amount which she was 
entitled to receive. To the same effect are the cases 
of Codman v. Commissioner and Hubbel v. Burnet, 
supra. In the latter case the trustees actually set 
aside a depreciation reserve, but the Circuit Court 
of Appeals for the Eighth Circuit held that the re¬ 
serve was not authorized under the will add hence 
that the distributive share of the beneficiary - should 
be increased by the amount so set aside. 

We repeat that by the terms of Section! 219 the 
appellant was required to report her distributive 
share of the net income of the trust; that is, the 
share which she is entitled to receive, and hence 
under the trust here involved she must report her 
share of the distributable net income of the trust 
undiminished by depreciation. 

This conclusion is in no way opposed to the de¬ 
cision of the Supreme Court in the case of Burnet 
v. Whitehouse, 283 U. S. 148. It is pointed out that 
while the appellant in her brief has constantly re¬ 
ferred to that decision as relating to payments of 
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income from a trust fund, as a matter of fact the 
Supreme Court did not find that any trust existed. 
In that ease the testator provided for the payment 
of certain annuities which became charges upon the 
entire residuary estate and the question was 
whether one of the annuitants was taxable upon the 
amount received during a year when the annuity 
was actually paid from income of the estate and not 
from corpus. The court held that the amount was 
exempt under Section 213 as a bequest and was not 
taxable as income received from an estate or trust 
under Section 219 and did not have occasion to 
establish any rule as to the taxability of what the 
appellant terms transfers of capital from a trust 
fund. (Br. 17.) The case of Commissioner v. 
D’Aramon (App. D. C.), decided May 22,1931, not 
yet reported but found in C. C. H., 1931, Yol. Ill, 
p. 8839, involved payments to another annuitant 
under the same will that was involved in the White- 
house case and was dismissed on the Government’s 
motion after the decision in that ease. 

Nor is the case of Merle-Smith v. Commissioner, 
supra, authority for the view that the appellant 
should only be required to report as income her 
share of the net income of the trust less deprecia¬ 
tion. The Merle-Smith case involved a deduction 
for depletion and the beneficiary who was entitled 
to 75 per cent of the income was to receive the cor¬ 
pus of the trust when she arrived at the age of 45- 
years with power to dispose thereof by will at any 
time before. The court held that this beneficiary 


has a “real interest in the corpus” and that the 
gross receipts from the sale of mineral represented 
in part a return of capital and to that extent were 
not taxable to a person holding such interest. 

In reaching that decision the Circuit Court of 
Appeals for the Second Circuit carefully distin¬ 
guished the previous Roxburghe case, swpra, on 
the ground that in that case the plaintiff (the 
appellant here) was merely a beneficiary entitled 
only to income of the trust created for her life. 
The court in its majority opinion did not <jliseuss 
the fact that one of the petitioners waS only 
entitled to 17 per cent of the annual net income 
and had no remainder interest. Judge Augustus 
N. Hand, in his concurring opinion, noted this fact 
but distinguished the case from other decided cases 
not involving depletion. 

Attention is also directed to the faet that both 
the Hubbell case and the case of Codman v. Com¬ 
missioner, which involved precisely the same point 
as the case at bar were decided after the Merle- 
Smith case was decided; that the same Circuit 
Court of Appeals which decided the Codman case 
and held the Merle-Smith decision inapplicable had 
decided the Whitehouse case, and later had its 
decision affirmed by the Supreme Court; and that 
the Supreme Court denied certiorari in the Hub- 
bell case after it had rendered its decision in the 
Whitehouse case. These facts conclusively show 
that other courts have recognized that there is no 
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such conflict between the decision of the Board in 
the case at bar and the decisions in the Whitehouse 
and Merle-Smith cases as the appellant would 
attempt to create. 

As an alternative argument the appellant claims 
that if her distributive share of the net income of 
the trust is to be determined without the benefit of 
a deduction for depreciation, she should be permit¬ 
ted to claim a deduction for the depreciation of the 
assets of the trust in her personal return in accord¬ 
ance with Section 214 (a) (8) of the Revenue Act 
of 1918, supra. 

This is merely the same contention in slightly 
different form and has been rejected in the Rox- 
burghe case and the case of Codman v. Commis¬ 
sioners and inferentially at least in the Whitcomb 
case and the Hubbell case. 

This Court in the Whitcomb case decided that 
capital losses fall upon the remainderman or re¬ 
versioner and not upon the life tenant. To the same 
effect are Baltzell v. Mitchell, supra; Abell v. Tait, 
supra, and Codman v. Commissioner, supra. See 
also 40 Cyc. 1788-1791. In the former Roxburghe 
case the Court of Claims said (p. 229) : 

If she was not entitled to deduct the 3% 
depreciation, she was properly taxable on 
her income as ascertained by the commis¬ 
sioner. The statute taxed her income and 
there can be no doubt that the net revenue 
from the trust estate received by her consti¬ 
tuted income. See Merchants Loan and 
Trust Co. v. Smietanka, 255 U. S. 509, 517. 
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But section 214 provides that in computing 
net income certain deductions shall be al¬ 
lowed, among others, “(8) A reasonable al¬ 
lowance for the exhaustion, wear, and tear 
of property used in the trade or business, 
including a reasonable allowance for obso¬ 
lescence,” and plaintiff contends that she 
should be allowed the benefit of thi$ pro¬ 
vision. The question has been decided ad¬ 
versely in two cases by the Board of Tax 
Appeals. Whitcomb’s Appeal, 4 B. T. A. 80, 
5 B. T. A. 191. In Baltzell v. Mitchell, 3 
Fed. (2d Ser.) 428, it was held that a life 
beneficiary of an estate held in trust was 
taxable upon the income actually paid over 
to him, and was not entitled to credit his 
proportional share of losses of principal sus¬ 
tained by the trust estate during the year. 
See Bdltzell v. Casey, 1 Fed. (2d Set.) 29. 
The Circuit Court of Appeals said in the 
first case cited: 

“The beneficiary is not interested in the 
capital of the trust, but only in the income. 
If there are accretions to the capital] these 
are not distributable as income, so that the 
beneficiary may receive any part of them; 
and, if there are capital losses, they can not 
be made good out of the income.” j 
The Board of Tax Appeals has consistently held 
that the life beneficiary of a trust income can not 
deduct gross income by reason of depreciation. 
Louise P. V. Whitcomb et al., 4 B. T. A. 80; Henri¬ 
etta Bendheim et al., 8 B. T. A. 158; George Snyder 
Crilly v. Commissioner, 15 B. T. A. 642. 
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The regulations issued under the Revenue Act 
of 1918 specifically deny the right to deduct de¬ 
preciation to beneficiaries of trust estates. See 
Article 347 of Regulations 45, supra, which was 
approved by this Court in the Whitcomb case. 

We submit that the view that a life beneficiary 
is not concerned with the capital losses of the trust 
estate and hence is not entitled to depreciation is 
thoroughly sound; that it is in accord with gener¬ 
ally accepted principles as to the nature of the in¬ 
terest of such a beneficiary; and that it is not op¬ 
posed in any case cited by appellant. 

The case of Rose v. Grant, supra, did not involve a 
trust estate. It was there held that a life tenant in 
possession of a building used in his business might 
deduct depreciation. Petition for certiorari was 
granted, 282 U. S. 821, but was later dismissed for 
the reason that a change in the later statutes made 
a determination of the question by the Supreme 
Court less important. The effect of that decision 
on cases similar to the case at bar was considered in 
the case of Codmcm v. Commissioner, supra, and 
was held to have no bearing on such cases. 

The Merle-Smith case appears to have been de¬ 
cided primarily on the theory that the beneficiary 
having a real interest in the corpus was only re¬ 
quired to report as income the royalties received in 
excess of depletion sustained. Assuming, however, 
that the court intended the beneficiary to report her 
full share of the royalties and then to deduct her 
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share of the depletion in her return, we think that 
case is distinguishable for reasons heretofore given 
and more particularly because of essential!differ¬ 
ences between depreciation and depletion. This 
difference was well stated by the Supreme Court in 
Weiss v. Wiener, 279 U. S. 333, as follows (pp. 
336-337): 

In Lynch v. Alworth-Stephens Company, 
267 U. S. 364, a statutory provision for de¬ 
ducting from gross income a reasonable 
allowance for depletions of mines was held 
applicable to a lessee bound to mine a mini¬ 
mum tonnage and to pay a stated royalty. In 
such a case the whole value of the lease is in 
the right to remove the ore; that is, to destroy 
as rapidly as may be the real object of the 
lease. But in the case of a house or shop the 
value is not in the right to destroy and the 
destruction is only an undesired, gradual, 
and subordinate incident of the use. The 
diminution in the value of a mine to the 
lessee is conspicuous, necessary, and in¬ 
tended, and is the very source of the gross 
income of the lessee from which it is de¬ 
ducted, whereas the wear and tear of a house 
or shop in any given year may be only recog¬ 
nizable by theory, and, as has happened in 
this case, may cost the lessee nothing while 
the premises are in his hands. 

So in this case the depreciation of the Assets of 
the trust in reality caused the appellant no loss and 
she is not entitled to a deduction for depletion. 
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The question to be decided in this case is not affected by 
Section 23 (k) of the Revenue Act of 1928 

Section 23 (k) of the Revenue Act of 1928, c. 
852,45 Stat. 791, provides in part as follows: 

In! the case of property held in trust the al¬ 
lowable deduction shall be apportioned be¬ 
tween the income beneficiaries and the trus¬ 
tee in accordance with the pertinent provi¬ 
sions of the instrument creating the trust, 
or, in the absence of such provisions, on the 
basis of the trust income allocable to each. 

Counsel for the appellant refers to this section 
and states (Br. 16-17) that Congress must have 
realized that there was uncertainty as to the legal¬ 
ity of endeavoring to tax the recipients of such 
exhaustion of capital. 

But there is nothing in this section nor in the 
report of the Senate Committee on Finance to 
which appellant’s brief refers (S. R. 160, 70th 
Cong., 1st Session) which indicates that Congress 
intended the provisions of this section to have any 
retroactive effect. It is a rule of statutory con¬ 
struction that all statutes are to be construed as 
having only a prospective operation unless the in¬ 
tention of the legislative to give them a retrospec¬ 
tive effect is expressly declared or is necessarily 
implied by the language used. Brewster v. Gage, 
280 U. S. 327; United States v. Magnolia Co., 276 
U. S. 160; Be Ferranti v. Lyndmark, 30 App. 
D. C. 417. 
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It is submitted that the deliberate selection of 
language in Section 23 (k) of the Revenue Act of 
1928, so differing from that used in Section 214 
(a) (8) or Section 219 of the Revenue Act Of 1918 
indicated that a change was intended. The fact 
that the Senate report refers to uncertainty in the 
law and clarification of the law does not indicate 
an intention to make the statute retroactive but 
renders it more likely that Congress did not so 
intend or it would have said so. See Abell v. Twit, 
supra. 

CONCLUSION - 

It is respectfully submitted that the beneficiary, 
the appellant herein, is required to report as in¬ 
come her total distributive share from the trust 
without deduction for depreciation on the proper¬ 
ties forming the corpus of the trust and that the 
decision of the Board of Tax Appeals should be 
affirmed. | 

G. A. Youngqijist, 
Assistant Attorney General. 
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Special Assistants to the Attorney General. 
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General Counsel, 

Bureau of Internal Revenue, 
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STATEMENT 

This reply brief is offered to the court because it is 
believed that the brief of the appellee and his General 
Counsel’s Memorandum 9804, published after the appel¬ 
lant’s brief was filed, have reduced the issue iff this pro¬ 
ceeding to the question: 
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May a distinction properly be made be¬ 
tween a deduction for depletion of trust 
assets and a deduction for depreciation of 
trust assets in computing the taxable in¬ 
come of the beneficiary of a trust? 

A knowledge of the chronology of the following events 

is rather vital to an understanding of the narrowed issue: 

Prior to June, 1920. In Law Opinion 456 of the Solicitor 
of Internal Revenue (summarized at 2 C. B.* 185), 
it is held under the Revenue Act of 1916, as amend¬ 
ed, that the beneficiaries of an estate or trust 
should compute their income after deduction of 
depletion of the fiduciary property. 

In Advisory Tax Board Recommendation 56 
(summarized at 2 C. B. 185) a similar ruling is 
made with reference to depreciation under the Rev¬ 
enue Act of 1918. “These rulings were based * * * 
upon the theory that where a will provided for 
the distribution of income without deduction for 
depreciation or depletion the beneficiary really re¬ 
ceived partly income and partly capital.” 

About June, 1920. In Opinion 1013 of the Bureau of 
Internal Revenue (2 C. B. 181) the appellee re¬ 
versed himself and held that the sums received by 
the beneficiaries should not be reduced by deduc¬ 
tions for depreciation and depletion in computing 
the beneficiaries’ income. 

In May, 1927. General Counsel’s Memorandum 1673 
(VI-1 C. B. 252) rules that (life and other) bene¬ 
ficiaries of a trust are not entitled (under the 1918 


* C. B.—the Cumulative Bulletin published by the Bureau of Inter¬ 
nal Revenue. Government Printing Office, Washington, D. C. 
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Act) to the deduction for depletion in calculating 
their taxable income from the trust. 

November 7,1927. Roxburghle v. XJ. 64 Ct. Cls. 223, 
holds that the life beneficiary of a trust is!not en¬ 
titled to deduct any part of the depreciation of the 
trust assets in determining the taxable income she 
receives from the trust. 

April 2, 1928. Whitcomb v. Blair, 58 App. D. C. 104, 
is decided to the same effect as Roxburghe v. U. S. 

May 1, 1928. The Senate Finance Committee (Senate 
Report No. 960, 70th Congress, 1st Session, p. 20) 
proposes “to amend and clarify the law govern¬ 
ing the manner in which the deductions shall be 
apportioned as between life tenant and remainder¬ 
man or trustee and beneficiary. There is uncer¬ 
tainty and considerable hardship in these two 
classes under the existing law.” The amendment 
provides that the deductions for depreciation and 
depletion shall go to the beneficiary of a trust who 
receives the income. 


May 29, 1928. The Revenue Act of 1928, containing 


the amendment proposed by the Senate 


Committee, Section 23 (k) and (1), becomes a law. 


Finance 


March 19, 1930. Rose v. Grant, 39 Fed. (2d) 338, is 
decided (affirming district court decision in 32 Fed. 
(2d) 812), holding that a legal life tenant is en¬ 
titled under the 1918 Act to a deduction for de¬ 
preciation of the buildings in which he has a life 
interest. 

June 30, 1930. Merle-Smith v. Commissioner and 
Fowler v. Commissioner (C. C. A. 2nd), 42 F. (2d) 
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837, are decided reversing the appellee and the 
Board of Tax Appeals. They hold that a bene¬ 
ficiary for a term and a beneficiary for the life of 
another are entitled (under the Revenue Act of 
1918) to the deductions for depletion of the trust 
assets in calculating their taxable income from the 
trust. 

Janudry 12, 1931. Certiorari denied in Merle-Smith v. 
Commissioner and Fowler v. Commissioner. 

March 2, 1931. After the granting of certiorari in Rose 
v. Grant, the proceeding in the Supreme Court is 
dismussed on motion of the government (283 U. 
S. 867). 

September 7, 1931. General Counsel’s Memorandum 
9804 (X Internal Revenue Bulletin 36, at p. 11), 
citing the decision in Merle-Smith v. Commission¬ 
er and Fowler v. Commissioner, 42 F. (2d) 837, 
as authority, specifically revokes the prior ruling 
of the appellee to the effect that life beneficiaries 
of a trust are not entitled (under the 1918 Act) 
to the deductions for depletion of the trust assets 
in calculating their taxable income from the trust. 

Thereafter. It is established that (under the 1918 Act) 
a legal life tenant is allowed a deduction from de¬ 
predation of the buildings in which he has a life 
interest ( Rose v. Grant) and the beneficiary of a 
trust is entitled to the deduction for depletion of 
the trust assets in calculating his taxable income 
(G. C. M. 9804). 
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THE ISSUE 

The appellee would distinguish (pp. 22-23, appellee’s 
brief) between the allowance for the depletion deduction 
and the allowance for the depreciation deduction as a 
right of the beneficiary of a trust under the 1918 Reve¬ 
nue Act. The appellant contends that there is! no dis¬ 
tinction between these allowances and that she is!entitled 
to take the allowance for depreciation of the trust assets 
in computing her taxable income for 1920. 

SUMMARY OF THE ARGUMENT j 

Since this appeal was taken, the appellee is folding, 
in the cases of other taxpayers, that the beneficiaries of a 
trust may deduct the allowance for depletion of the trust 
assets in determining the beneficiaries’ taxable! income 
from the trust. He also is now holding that the allow¬ 
ance for depreciation may be taken by a legal life tenant. 
The allowances for depletion and depreciation are, in es¬ 
sence, the same and there is no difference between the 
interest of a life beneficiary in the depletion of the assets 
which produce her income and the appellant’s! interest 
' in the depreciation allowance. Similarly there is no es¬ 
sential difference between the interest of a life beneficiary 
in the depreciation allowance and the interest of a legal 
life tenant to the same thing. Inasmuch as the appellee 
has repeatedly vacillated in his application of the deple¬ 
tion and depreciation allowances to taxpayers with life 
interests, this court is compelled by no “uniformity of ad¬ 
ministrative construction” to recognize the appellee’s 
present contention. The appellant’s contention is the 
just and equitable one. The reason for the rule in the 
earlier decision having disappeared nothing short of a 
direct statutory prohibition should exclude the appellant 
from the right she claims. There is no such prohibition. 
The order of the Board of Tax Appeals should be reversed. 
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THE ARGUMENT 

I. 

The appellee now holds, in the cases of other taxpayers, that 
beneficiaries of a trust may (under the 1918 Act) deduct the 
allowance for depletion of the trust assets in determining the 
beneficiaries' taxable income from the trust. Further, the appel¬ 
lee allows depreciation to the legal life tenant. 

As we have seen from the chronology (ante pp. 2-4). 
the appellee, reversing his first position (L. 0. 456 and 

A. T. B. R. 56), until recently held that the beneficiary 
of a trust was not entitled (under the 1918 Act) to take 
an allowance for depletion of the trust assets in comput¬ 
ing the taxable income of the beneficiary (0. 1013 and 
G. C. M. 1673). The appellee now holds exactly to the 
contrary. We recite below how this came about. 

While the appellee announced his general reversal of 
attitude in 0. 1013, 2 C. B. 181, his more specific ruling 
on depletion was in G. C. M. 1673, published in VI-1 C. 

B. 252. The facts in that ruling disclosed five beneficiaries 
of a trust where, upon expiration, certain of the benefi¬ 
ciaries were to receive a portion of the estate in fee, cer¬ 
tain others only a life estate or the income from a part. 
As a result some had an interest as remaindermen; some 
did not. All these beneficiaries transferred each of their 
interests to a new trust to last 20 years if two named 
beneficiaries should so long live. They agreed that the 
income from this new trust should be distributed among 
them in accordance with their proportionate interest in 
the old trust property. A part of the income of this new 
trust arose from rents and royalties from operating mines 
and oil wells. The beneficiaries claimed deductions from 
their individual incomes for depletion of the mineral 
propertiesj The defendant refused these allowances. 

Subsequently the Board of Tax Appeals decided the 
cases of Margaret B. Fowler v. Commissioner (11 B. T. 
A. 265) and Kate Fowler Merle-Smith v. Commissioner 
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(11 B. T. A. 254). Margaret Fowler was a beneficiary 
for life, or for an uncertain period depending upon the 
vesting of absolute title in the remainderman, of 17% of 
the net annual income of two trusts. A portion of the 
income of these trusts came from royalties received from 
the removal of ore from property forming a part of the 
corpus of the trust. The appellee contended that the 
beneficiary was not entitled to any deduction fot deple¬ 
tion of the mineral deposits owned by the trusts. In the 
companion case of Kate Fowler Merle-Smith v. Commis¬ 
sioner, the taxpayer was the beneficiary of the income of 
one of the same trusts for life or until she should reach 
the age of 45 years. As in the case of Margaret Fowler, 
the Commissioner denied the beneficiary any allowance 
for depletion of trust assets. The Board of Tax lAppeals 
sustained the Commissioner. 

Both of these cases were appealed to the United States 
Court of Appeals for the Second Circuit. That court (42 
Fed. (2d) 838) reversed the Board of Tax Appeals and 
held that the interest of the beneficiaries constituted a 
property right and an interest in the corpus of the estate 
and that as the recipients of all the income (without de¬ 
duction of depletion by the trustees) the beneficiaries 
were entitled to a non-taxable allowance for that portion 
of their receipts which represented a consumptioii of their 
capital. There is an implication in the majority opinion 
that the potential interest which Kate Fowler Merle- 
Smith had as a remainderman increased her interest in 
the corpus. This reasoning, of course, could not apply to 
the case of Margaret B. Fowler, who could not be a re¬ 
mainderman, and Circuit Judge Augustus N. Hand, con¬ 
curring in the decision, pointed out that the decision does 
not rest on the ground that the beneficiaries weife vested 
with a future expectant estate in the corpus. 

Petition for certiorari was sought in these cases and 
denied on January 12, 1931. 
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Thereafter, on September 7, 1931, the appellee pub¬ 
lished in X Internal Revenue Bulletin 36 at page 11, G. 
C. M. 9804. This memorandum, citing the decision in 
Merle-Smith v. Commissioner, and Fowler v. Commis¬ 
sioner (42 Fed. (2d) 837), discussed above, specifically 
revoked G. C. M. 1673, VI-1 C. B. 252 (ante p. 6). 
The revocation constitutes a return by the appellee to 
his original position with respect to the depletion (but 
not depreciation) in Law Opinion 456 and Advisory Tax 
Board Recommendation 56 (2 C. B. 185). In the case 
at bar, however, he continues to insist that, mistaken as 
he now admits himself to have been in the case of deple¬ 
tion, his second position with respect to depreciation is 
sound. The result is that in the cases of other taxpayers 
the beneficiaries of a trust may deduct the allowance for 
depletion of the trust’s assets in determining the taxable 
income received by the beneficiaries, but this allowance 
is not made to the equitable life tenant for depreciation. 

If the equitable life tenant’s interest were legal, she 
would be entitled to take depreciation. This is clear from 
the appellee’s acceptance of the decision of the Fifth Cir¬ 
cuit Court of Appeals, in Rose v. Grant, 39 F. (2d) 338 
(The application for review by the Supreme Court was 
withdrawn by the government after certiorari had been 
granted.). In the present state of the law, therefore, we 
have depletion allowed to an equitable life tenant and 
depreciation allowed to a legal life tenant. Why should 
the life beneficiary not be allowed depreciation? 

n. 

The allowances for depletion and depreciation are, in essence, 
the same. 

The legislative growth of the allowances for deprecia¬ 
tion and depletion serves to illustrate the essential same¬ 
ness of these allowances. The first income tax act, i. e., 
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that of 1913, approved October 3, 1913, 38 Stat. L. 166, 
provided, in Section B, sixth, for a deduction of: 


“a reasonable allowance for the exhaustion, wear 
and tear of property arising out of its use or em¬ 
ployment in the business, not to exceed, in the 
case of mines, 5 per centum of the gross value at 
the mine of the output for the year for which the 
computation is made * * 


The Revenue Act of 1916, approved September 8,1916, 
39 Stat. L. 756, provided, Section 5 (a): 


“Seventh. A reasonable allowance for! the ex¬ 
haustion, wear and tear of property arising out 
of its use or employment in the business or trade; 
“Eighth * * * (b) In the case of mines a reason¬ 
able allowance for depletion thereof * * 


Substantially the same provisions were in the 1917 Act 
and, under the 1918 Act, approved February 24, 1919, 40 
Stat. L. 1057, Section 214 (a) (8), the deduction for 
depreciation was stated to be: 

“A reasonable allowance for the exhaustion, wear 
and tear of property used in the trade or busi¬ 
ness, including a reasonable allowance for obso¬ 
lescence;” 

In the 1918 Act, the close resemblance between the 
allowance for depletion and for depreciation is recognized 
in Section 214 (a) (10) as follows: 

“In the case of mines, oil and gas wells, other 
natural deposits and timber, a reasonable allow- 
ence for depletion and for depreciation of im¬ 
provements, according to the peculiar conditions 
in each case * * (Italics ours.) 

In other words, what is commonly referred tjo as the 
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allowance for depletion may also embrace an allowance 
for depreciation.* 

According to Article 161 of the Appellee’s Regulations 
45, interpreting the Revenue Act of 1918, “The proper 
allowance for such depreciation of any property used in 
the trade or business is that amount which should be set 
aside for the taxable year in accordance with a consistent 
plan by which the aggregate of such amounts for the use¬ 
ful life of the property in the business will suffice, with 
the salvage value, at the end of such useful life to provide 
in place of the property its cost, or its value as of March 
1, 1913, if acquired by the taxpayer before that date.” 
The appellee says in Article 201 of the same Regulations 
45 that the allowance for depletion of mineral deposits 
and for depreciation of improvements in the case of mines, 
oil and gas wells is in order that the owner of the depos¬ 
its shall “secure through an aggregate of annual depletion 
and depreciation deductions the return of either (a) his 
capital invested in the property, or (b) the value of his 
property on the basic date t, plus subsequent allowable 
capital additions * * *.” 

From these two descriptions of purpose of the allow¬ 
ances, it would appear that the idea of both provisions 
is to return the capital invested in the property or the 


* The use of the term “depredation,” as one embradng “exhaustion, 
wear and tear and obsolescence” of property, has become current 
largely through the provisions of Article 161, Regulations 45, interpret¬ 
ing the Revenue Act of 1918, to the effect that “A reasonable allow¬ 
ance for the exhaustion, wear and tear and obsolescence of property 
used in the trade or business may be deducted from gross income. 
For convenience such an allowance will usually be referred to as depre¬ 
ciation, excluding from the term any idea of a mere reduction in 
market value not resulting from exhaustion, wear and tear or obso¬ 
lescence.” 

t The value at March 1, 1913, in the case of property acquired prior 
thereto or at the date of acquisition, or the date of discovery. (Artide 
201 (a). Regulations 45.) 
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deposits, as the case may be, by means of the depletion 
and depreciation allowances. As the capital is feeing ex¬ 
hausted to produce gross income, the return from such 
exhaustions should be divided between the amount re¬ 
quired to restore the capital used up and the amount 
which is pure income produced by the capital.! If this 
be the object of the allowances, as the appellee says, and 
we agree, it should not make any difference whether the 
exhaustion arises from digging up and selling the! assets to 
produce income or from their being wom out while they 
are in the process of employment to produce income. 

Contemporary text writers observed the same similar¬ 
ity in purpose of these deduction provisions as was an¬ 
nounced by the appellee. In “Income Tax Procedure,” 
Montgomery (The Ronald Press, New York, 1919), page 
532, it is said “Depreciation is a decline in the value of 
property such as may reasonably be expected tb occur as 
a result of wear and tear and gradual obsolescence. It 
is due to the possession and use of assets, and therefore 
is a part of the cost of operation.” With respect to deple¬ 
tion, the author says, at page 590 of the same volume, 
“As with depreciation the theory which properly deter¬ 
mines the distinction between capital and income in deal¬ 
ing with depletion of natural resources is that provision 
must be made for the return of the original capital or cost 
before there can be any income. This involves a peri¬ 
odical charge against the gross earnings realised from the 
product, of such amounts as will in the aggregate equal 
the original outlay by the time the property sfeall have 
been exhausted.” (Italics ours.) 

In “U. S. Income and War Tax Guide,” KixMiller & 
Baar (Commerce Clearing House, Chicago, 1921) at page 
201, it is said with respect to the allowance for depletion 
through exhaustions of investment, “In such a case the 
entire price realized from the product is not income but 
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represents in part the capital originally invested in the 
property in its natural state and only in part the produc¬ 
tive operation.” With respect to depreciation the same 
authors say (page 186) that “it [depreciation] represents 
an actual physical loss, which cannot be escaped or dimin¬ 
ished by bookkeeping.” 

No better unintended evidence for the inherently sim¬ 
ilar character of depletion and depreciation could be 
offered than the existence of the contested cases on the 
question of whether a particular item of property is sub¬ 
ject to depletion or, on the other hand, depreciation. See 
A. T. Jergens Trust, 22 B. T. A. 551; Petroleum Expor¬ 
tation, 23 B. T. A. 890; A. W. Ziegler, 23 B. T A. 1091; 
United Oil Co., 25 B. T. A. . Obviously, if even the 
experienced staff of the appellee and the excellently quali¬ 
fied members of the Board of Tax Appeals cannot agree 
upon which classification an item belongs under, the sim¬ 
ilarity must indeed be great. Again the appellee in his 
ruling G. C. M. 1673, VI-1 C. B. 252, as authority for 
the disallowance of depletion to beneficiaries of a trust, 
cites Louise P. V. Whitcomb, 4 B. T. A. 80, a case which 
relates solely to depreciation. 

The most thorough analysis these two allowances have 
probably received appears in the opinion of Mr. Justice 
Brandeis in U. S. v. Ludey, 274 U. S. 295, 71 L. Ed. 1054. 
Therein the learned justice analyzes the two, saying with 
respect to depreciation, 

“The depreciation charge permitted as a deduc¬ 
tion from the gross income in determining the tax¬ 
able income of a business for any year represents 
the reduction, during the year, of the capital as¬ 
sets through wear and tear of the plant used. The 
amount of the allowance for depreciation is the 
stun which should be set aside for the taxable year. 
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in order that, at the end of the useful life of the 
plant in the business, the aggregate of the sums 
set aside will (with the salvage value) suffice to 
provide an amount equal to the original cost. The 
theory underlying this allowance for depreciation 
is that by using up the plant a gradual sale is 
made of it. The depreciation charged is the meas¬ 
ure of the cost of the part which has been sold.” 

With respect to depletion he says: 

“The depletion charge permitted as a deduction 
from the gross income in determining thd taxable 
income of mines for any year represents the re¬ 
duction in the mineral contents of the reserves 
from which the product is taken. The reserves 
are recognized as wasting assets. * * * The pro¬ 
viso limiting the amount of the deduction for de¬ 
pletion to the amount of the capital invested 
shows that the deduction is to be regarded as a 
return of capital, * * 

The Court’s conclusion is: 

“In essence, the deduction for depletion does 
not differ from the deduction for depreciation.” 

Both the allowance for depletion and the allowance 
for depreciation permit the recovery of the capital in¬ 
vested in the property which is being consumed to pro¬ 
duce the income. While these allowances are; said by 
some to result from the grace of the statute makers, the 
truer conclusion probably is that a failure to allow for 
such deductions would result in a tax on capital, a tax 
not authorized by the Sixteenth Amendment to the Con¬ 
stitution. 

Seeking a possible distinction between depletion and 
depreciation, the appellee quotes the language of the 
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Supreme Court in Weiss v. Weiner, 279 U. S. 3S3, 73 L. 
Ed. 720 (page 23 of the appellee’s brief). In that case 
the record below (17 F. (2d) 650) shows the taxpayer 
was the lessee of certain improved real properties for 
99 years. He paid nothing in the way of a “bonus” to get 
these leases and having acquired them after March 1, 
1913, had no “basic date” upon which to evaluate his 
leasehold interest in the buildings. He sub-leased these 
properties. Any of his lessors were entitled to re-enter 
upon 30 days notice either for the taxpayer’s failure to 
pay rent or to comply with any other of the covenants 
in the leases. Out of 13 leases the taxpayer held in 1920, 
he had forfeited 7 at the time the case was decided by 
the district court. On none of these had there been im¬ 
posed upon him any obligation to invest capital. There 
was no demonstration that he had lost anything by de¬ 
preciation or obsolescence. He was allowed nothing as a 
deduction for income tax purposes for either depreciation 
or obsolescence. Therefore, he sued the collector. 

The taxpayer there had no investment of capital to 
depreciate and there was no indication that the depre¬ 
ciation of the improvements which he was renting would 
ever be paid for by him. His right was merely a chattel 
real: a right to receive rents upon the payment of rents. 
This right was not subject to depreciation unless value 
had been paid for it. No value having been paid, there 
was no occasion whatever for any depreciation of that 
value being taken into account. Nothing of value for 
which he had paid was being consumed. Hence he could 
pot properly claim depreciation or obsolescence. 

There is nothing to indicate that the decision of the 
Supreme Court in Weiss v. Weiner in any way modifies 
the reasoning of the court in XJ. S. v. Ludey, 274 U. S. 
295, or the excellent analysis of the parellelism between 
depletion and depreciation appearing in the opinion in 
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that case. In fact, Mr. Justice Holmes, who rendered 
the opinion in Weiss v. Weiner, particularly distinguishes 
U. S. v. Ludey, pointing out that the distinction between 
the reasoning in that case and the situation in Weiss v. 
Weiner is that the capital of the taxpayer has npt gone 
into the enterprise with the result that he has no present 
loss from wear, tear or exhaustion. Also in Rose v. Grant, 
39 F. (2d) 338, the court clearly distinguishes between 
the interest of a life tenant in the depreciation allowance 
and the absence of such an interest in the lessee ib Weiss 
v. Weiner. 

We believe it is fair to conclude that the allowances 
for depletion and depreciation are to achieve the same 
purpose. They constitute an acceptance of the economic 
concept of consumption of physical capital which is being 
exhausted in the production of income. They put into 
practical effect for tax purposes the long established 
common-law rules of waste. The allowances for deple¬ 
tion and depreciation are, in essence, the same, j 

hl 

There is no difference between the interest of the appellant in 
the allowance for depreciation of the trust assets which produce 
her income and the interest of a trust beneficiary in the deple¬ 
tion allowance. 

A mineral deposit suffers waste of capital with each 
pound of ore extracted. A building suffers waste of cap¬ 
ital with each swing of a door on its hinges, with each 
wind, rain or sun. This waste passes to the one who has 
the right to the proceeds arising from the use of the min¬ 
eral deposits by extractions, or the buildings by occu¬ 
pancy. Whether the user be an owner in fee br a life 
tenant, legal or equitable, his right to receive the pro¬ 
ceeds, including the waste suffered, arises from his estate 
in the realty and his right to use and occupy the premises. 
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His estate, legal or equitable, fixes his interest in the 
property, the proceeds, and the waste. 

At common law a life tenant, or a life beneficiary of 
a trust, is permitted to “waste” the capital in which he 
has a life interest if the property is used in a reasonable 
manner for the purpose intended. In a mineral property 
the life tenant may work an open mine and retain the 
capital proceeds of the depletion even to the exhaustion 
of the corpus (Hill v. Moore, 33 W. L. R. 549,1 Torbert’s 
Digest 379; Sayers v. Hoskinson, 110 Pa. St. 473; Keon 
v. Bartlett, 41 W. Va. 559). Likewise, a life tenant is not 
liable for any injury to a building caused by his use 
thereof in a reasonable manner, having regard for the 
character of the building and the purpose for which it 
was intended (Tiffany, Real Property, Secs. 246-251, 21 
C. J. 960). 

As we have pointed out in appellant’s original brief 
herein (pages 10-11) the very nature of a life interest in 
such property carries with it the right to exhaust the 
capital to the extent of such waste. The interest of a 
life tenant or a life beneficiary in depletable property is 
exactly the same under the common law as is his interest 
in depreciable property and the depreciation. In either 
case his interest arises from the nature of a life estate and 
not from the nature of the property, and consists of his 
right to waste the corpus to the extent of the exhaustion 
of the capital, due either to depletion or depreciation. 
In either case the right to waste exists as an incident of 
the life estate in spite of, and in derogation of, the right 
of the remainderman. The beneficiary’s ownership is no 
more direct or immediate in the case of depletable prop¬ 
erty than it is in the case of depreciable property. This 
is at once apparent where one parcel of real estate com¬ 
prises both a mineral body and a building upon the sur¬ 
face. The equitable life estate comprises both the mine 
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and the buildings: the right to the depletion ahd depre¬ 
ciation arises because the life estate is not chargeable 
with waste upon either class of property. It is this right 
to waste which entitles the equitable life tenant to the 
depletion allowance; the same right to waste should 
equally entitle him to the depreciation allowance. 

The exhaustion of an ore body represents the same con¬ 
sumption (waste) of the capital asset that the exhaus¬ 
tion of a building represents and the beneficiary of a 
trust producing income from the extraction of ore is in 
the same legal and practical status as the beneficiary of 
a trust producing income from the exhausting; of build¬ 
ings and improvements. He frequently has both classes 
of property in one parcel. By reason of these parallel 
circumstances we believe that there can be no lawful dif¬ 
ference between the rights of the beneficiary of a trust to 
the deduction of capital waste from depletion and the 
deduction of capital waste from depreciation. 


IV. 

The appellee has vacillated in his interpretation and applica¬ 
tion of the depletion and depreciation allowances td taxpayers 
with life interests. There is no “uniformity of administrative 
construction.” 


In regard to the present question there has not been 
that consistent interpretation by the appellee through the 
various revenue acts wherein the silence of Congress 
would constitute a re-enactment and approval of the reg¬ 
ulations, such as is referred to in Brewster v. Gage (280 
U. S. 327). On the contrary the Commissioner has vacil¬ 
lated in his interpretation and application of the deple¬ 
tion and depreciation allowances to taxpayers with life 
interests. 

As set out in the chronological introduction hereto 
(pp. 2-4) the appellee originally held in L. 0. 456 
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and T. B. R. 56 (See 2 C. B. at 185) that beneficiaries of 
an estate or trust should compute their taxable income 
after deduction of depletion and depreciation of the fidu¬ 
ciary property. In 0.1013 (2 C. B. 181) such allowances 
were withdrawn. 

Yet when the deficiency notices were issued in the 
cases of Kate Fowler Merle-Smith and Margaret B. 
Fowler in 1925 (B. T. A. Docket Nos. 4584-4586), the 
appellee was reducing the income of life beneficiaries for 
the depletion of the trust property. In 1927, however, 
the appellee in G. C. M. 1673 (VI-2 C. B. 252) again 
reversed his position and denied such allowance for de¬ 
pletion in computing the income of life beneficiaries from 
a trust. Finally, on September 7, 1931, the appellee in 
G. C. M. 9804 (X Int. Rev. Bui. No. 36, p. 11) returns 
to his first position and computes a life beneficiary’s dis¬ 
tributive share of income from a trust after the allowance 
for depletion is deducted. 

Meanwhile, after apparently allowing depreciation to 
a legal life tenant (see L. 0. 456 and T. B. R. 56, above) 
the appellee, in 1922, in I. T. 1370 (1-1 C. B. 172) denies 
the deduction and holds that no one, be he the life tenant 
or remainderman, may have the deduction for deprecia¬ 
tion of buildings held by one for life with remainder to 
another. On this tack he meets the decision of the Cir¬ 
cuit Court of Appeals for the Fifth Circuit in Rose v. 
Grant, 39 F. (2d) 338. The appellee first wants to take 
this holding up but later changes his mind and withdraws 
his application for review after review has been granted 
(51 Sup. Ct. Repts. 341-342). 

Probably no feature of the revenue acts has provided 
a more striking example of vacillation and uncertainty 
upon the part of the administrative officers, than have 
the provisions for depletion and depreciation as applied 
to holders of life interests. Far from approving the in- 
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terpretations, when the Commissioner began his depar¬ 
ture from his earlier correct reading of the law, the Con¬ 
gress, as the report of the Senate Committee on Finance 
shows (ante p. 3), expressly declares the law to have 
been made uncertain by these interpretations and 
enacts specific language leaving no doubt that tile inter¬ 
pretation for which the appellant contends is the correct 
one. Certainly there has been no acquiescence in the 
construction placed upon the law by the appellee’s con¬ 
flicting holdings. 

As a consequence the position of the appellee in the 
case at bar is entitled to none of the weight usually ac¬ 
corded by the courts to uniform, consistent aind long 
established interpretation of a statute by administrative 
officers. The predecessors of the appellee started cor¬ 
rectly, reversed themselves, became confused, confused 
the courts, and now the appellee may be not so much a 
proponent of the position which he has inherited as he 
is a somewhat perplexed official merely awaiting author¬ 
ity to change a position so wholly inconsistent with the 
attitude of his office in closely similar situations. 


V. 


The appellant’s contention is the just and equitable one, and 
the reason for the rule of the earlier decisions having disap¬ 
peared, only a direct prohibition in the statute should exclude 
the appellant from the right she claims. 

The decisions in Roxburghe v. U. S. (64 Ct. Cls. 223) 
and in Whitcomb v. Blair (58 App. D. C. 104) appear 
really to be based upon the mistaken conception that it 
would be in some way inequitable to deduct the depre¬ 
ciation allowance in computing the distributive share of 
a life beneficiary of a trust, since the reduction of corpus 
would eventually “fall upon the reversioners or remain- 

, ! 
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derman and not upon the life tenant.” We have pointed 
out in appellant’s original brief (p. 10-11), however, that 
under the common law, and under the will in this par¬ 
ticular case, the original devise contemplates exactly such 
annual consumption of corpus, not only against the inter¬ 
est of the remaindermen, but in favor of the life tenant. 
Following the intent of a testator in providing a trust 
for his married daughter for life, has seldom, if ever, been 
considered inequitable. 

Further, Congress in Section 214 (a) (8) of the Reve¬ 
nue Act of 1926 and Section 23 (k) and (1) of the 1928 
Act has clearly established that the allowance of deple¬ 
tion and depreciation to taxpayers with life interests is 
just, proper and meets the legislative desire. The Senate 
Finance Committee in proposing the amendment to the 
1928 Act (in its report, p. 3 hereof) declares the “con¬ 
siderable hardship” which exists under the interpretation 
which the appellee had been making of the law. To cor¬ 
rect this hardship the statute is made to read in exactly 
the manner in which the appellant claims it should have 
been read from the beginning. 

Congress is not creating a new “allowable deduction” 
in the 1928 Act but is declaring the intent and purpose 
of an existing deduction authorized in identical language 
in each revenue act since 1918 (Section 214 (a) (8) in 
1918, 1921, 1924 and 1926 Acts and Section 23 (k) 1928 
Act). The court has found in Rose v. Grant (32 Fed. 
(2d) 812) that the provisions with respect to apportion¬ 
ment of the allowable deduction for depreciation in the 
later acts throw “light on what has always been equi¬ 
table” under the prior Acts. 

Further, the majority opinion in Merle-Smith v. Com¬ 
missioner (42 Fed. (2d) 837) finds that the provision in 
Section 23 (1) of the 1928 Act providing for a similar 
apportionment of the allowable deduction for depletion 
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“seems to be declaratory of existing law.” Mr. Justice 
Hand in his concurring opinion points out the!identity 
of the provisions for apportionment of the allowable de¬ 
ductions for depletion and depreciation in the 1928 Act 
and says that “we may regard the latter act at! least in 
so far as it covers depletion as declaratory of existing law.” 
Since “In essence, the deduction for depletion does not 
differ from the deduction for depreciation” ( V. S. v. 
Ludey, 274 U. S. 295 ; 71 L. Ed. 1054), the identical lan¬ 
guage in the 1928 Act with respect to the apportionment 
of the allowable deduction for depreciation shokild like¬ 
wise be “declaratory of existing law.” 

When the reason for the rule of a case has disappeared 
the doctrine of stare decisis should not be followed. See 
Standard Oil Co. v. Missouri, 224 U. S. 270. In jthat case 
(at p. 282-3) it is said, in effect, that when the reason for 
a rule has disappeared the rule should disappear. With 
the development of the rule in the later decisions, inter¬ 
pretations, and Revenue Acts granting the allowances of 
depletion and depreciation to all life tenants, legal and 
equitable, the reason for the rule of the Roxburghe v. U. 
S. and Whitcomb v. Blair decisions has disappeared. As 
a consequence the rule of stare decisis so far!as these 
cases are concerned should not be applied to thb present 
issue. On the contrary, the virtue of consistency upon 
which the doctrine of stare decisis primarily rests, is now, 
if anywhere, on the side of the appellant herein. 

This court, relieved of the fetters of the earlier deci¬ 
sions, should approach the problem as one requiring deci¬ 
sion in the light of “what has always been equitable” 
under the prior acts and in view of the fair apportion¬ 
ment of the allowances for depreciation and depletion 
provided for in the later acts being “declarator^ of exist¬ 
ing law.” Even administration of the taxing statutes re¬ 
quires the granting of depletion and depreciation allow- 
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ances, similar in nature, to all classes of life tenants, legal 
and equitable. The appellant falls in the only class in 
which such a deduction is now denied under the 1918 Act 
for the very narrow reason that she is an equitable and 
not a legal life tenant and then only because the allow¬ 
ance claimed is depreciation instead of depletion. 

In the absence of a direct statutory prohibition the 
appellant should be as equitably treated as other tax¬ 
payers similarly situated. Obviously there is no such 
prohibition. The appeal should be sustained. 

CONCLUSION 

WeinbmM .Sat fhS^no MU difference between 
the allowance for depreciation and the allowance for de¬ 
pletion now granted to a life beneficiary of a trust under 
the 1918 Act, to warrant the denial to the appellant here 
of a deduction in essence the same as that allowed to 
other taxpayers in the same taxable class under the same 
revenue act. Your judgment, in equity and in law, should 
reverse the order of the Board of Tax Appeals. 

Respectfully submitted, 

George M. Morris, 
Frederick L. Pearce, 

Attorneys for the Appellant. 
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